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The Consumers’ Price Index set a new record in the 
month ending February 15, BLS reports. The new 
adjusted figure stood at 183.8 of the 1935-1939 average, 
up 1.3 from the January index figure. 


Average earnings in manufacturing rose to $64.08 a 
week in mid-February, BLS reports, up 41 cents in a 
month and nearly $8 higher than a year ago. 


By mid-February, expanding defense production had 
brought manufacturing employment to 15.9 million, 
highest since June, 1945. Total employment remained 
substantially unchanged at 58.9 million. 


Initial claims for unemployment benefits rose in Janu- 
ary to 1,080 million, up slightly from the 1,051 million 
new claims in December, according to the United 
States Employment Service. 


New work stoppages in January were estimated at 400 
by BLS. The number of workers involved climbed 
sharply, from 40,000 in December to 185,000 in Janu- 
ary. Total of all January strikes was550. | 


February industrial production declined slightly to 218 
on an index with 1935-1939 as 100, the Federal Reserve 
Board reported. Output of durable goods rose from 
266 in January to 268. 


Manufacturers’ sales rose sharply in January to $23,000 
million, up from the $21,300 million reported in Decem- 
ber. Inventories rose slightly to $34,900 million. 


Recovering from a slight break, the wholesale price 
index of the Department of Commerce rose fractionally 
to a record 183.9 in the week ending March 20. A year 
ago the index, on which 1926 equals 100, stood at 152.6. 


Retail sales rose in January to $13,270 million from the 
$12,194 reported in December. A year ago the figure 
was $10,855. Retail inventories also rose to an all-time 
peak of $17,362 million. 


Cash dividends reported fell in January to $430.8 
million, substantially below the $530.2 million reported 
in January of 1950, according to the Department of 
Commerce. 


Bucking the usual seasonal trend, new construction 
starts on homes fell from 87,000 units in January to 
80,000 in February. However, total new construction 
hit a record peak of $2,583 billion. 


Business failures rose in the week ending March 17 to 
185, up from 165 a month earlier, according to the 
Department of Commerce. There were 208 failures in 
the comparable week of 1950. 
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Picketing and Labor Strategy 


By SYLVESTER PETRO, Assistant Professor of Law, New York University 


DICKETING and its legal status pro- 
vide unexcelled subject matter for a 
series which calls itself “The Developing 
Law.” Everything has been developing— 
the physical form of picketing itself, the 
context within which it occurs, the type 
of appeal it makes, the reaction to it of 
scholars and judges, and, inevitably, its 
legal status. Much is constant, it is true; 
but it is true, too, that much has changed. 
The purpose of this, and of such succeeding 
installments of “The Developing Law” as 
may be necessary, will be to explore the 
constant and the changing, that there may be 
substantially accurate understanding of the 
nature of picketing and its legal status. 


For a device which occupies so central 
a position in labor relations, picketing as 
a physical form of action has received sur- 
prisingly little direct attention. While 
volumes and volumes have been written 
concerning the theory and practice of col- 
lective bargaining, for example, few have 
put the act of picketing under a com- 
parable microscope—even though it is 
arguable that picketing has been a more 
effective device in the achievement of labor 
objectives than collective bargaining ever 
will be, and even though, indeed, picketing 
may be indispensable as both the predeces- 
sor and concomitant of collective bargain- 
ing as the latter institution is presently 
conceived. As a prelude to the examina- 
tion of its legal status, therefore, the nature 
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of the physical act of picketing will be 
examined here. 


Nature of Picketing— 
General Comments 


Although the literature of the law con- 
tains many statements about picketing, 
they are largely of a conclusory kind. This 
is not to say that all such statements are 
necessarily inaccurate, for behind them 
there may well have lain extremely careful 
observation and thinking. It is to say, 
however, that little writing has been de- 
voted directly, coherently and compre- 
hensively to the act of picketing—its nature, 
its objects and its effects. To this writer’s 
knowledge, for example, no one has ad- 
dressed himself wholeheartedly to the 
question: Why do unions picket? And 
the absence of such a conscious orientation 
can scarcely help producing seriously dis- 
abling consequences; for human action is 
often excruciatingly complex precisely be- 
cause of the purposive element in human 
nature, and failure to understand the “why” 
of an action will therefore often lead to dis- 
tortion and perhaps complete misunder- 
standing of the essential nature of the 
action itself. And here the complexities 
mount. The “why” of picketing—the rea- 
son that unions chose to engage in this 
form of physical action—is inextricably in- 
volved with the objects of all union action, 
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the circumstances in which these objects 
are pursued and the effects of picketing on 
those to whom it is addressed. Analysis 
will yield one straightforward generaliza- 
tion, however. It will show that unions 
use picketing when that form of action 
appears to be, in all the circumstances, 
the most convenient and effective of the 
available means to the end sought. 


The discussion here would be incomplete 
without reference to the things which have 
been said and which are being said about 
picketing. A person living forty to fifty 
years ago would not have been greatly 
surprised, probably, by District Judge Mc- 
Pherson’s analysis of “nonviolent” picketing: 


“There is and can be no such thing as 
peaceful picketing, any more than there 
can be chaste vulgarity, or peaceful mob- 
bing, or lawful lynching. When men want 
to converse or persuade, they do not 
organize a picket line. When they only 
want to see who are at work, they go and 
see, and then- leave, and disturb no one 
physically or mentally. But such picket- 
ing as is displayed in the case at bar by 
the evidence [constant patrolling, almost but 
not quite obstructing entrance to the struck 
plant, grimaces, vulgarity, etc.] does, and is 
intended to, annoy and intimidate. The 
argument seems to be that anything short 
of physical violence is lawful. One man can 
be intimidated only when knocked down. 
But the peaceful, law-abiding man can be, 
and is, intimidated by gesticulations, by 
menaces, by being called harsh names, and 
by being followed, or compelled to pass by 
men known to be unfriendly. Perhaps such 
aman may not be a bully, but is frail in size 
and strength, or he may be a timid man; 
but such a man is just as much entitled to 
go and come in quiet, without even mental 
disturbance, as is the man afraid of no one 
and able, with or without weapons, to cope 
with all comers. The frail man, or the man 
who shuns disturbances, or the timid man, 
must be protected, and the company has 
the right to employ such.”’ 


A few years later Judge Henshaw, of 
California, said of picketing: “It tends and 
is designed by physical intimidation to deter 
other men from seeking employment in 
the places vacated by the strikers. It tends 
and is designed to drive business away from 
the boycotted place, not by the legitimate 





methods of persuasion, but the illegitimate 
means of physical intimidation and fear. 
Crowds naturally collect, disturbances of the 
peace are always imminent and of frequent 


occurrence.” ? 


During the twenties a New Jersey judge 
thought that “Obviously, the line of demar- 
cation between peaceful picketing, if there 
is any such thing and that which: is threat- 
ening, intimidating, or coercive, is so finely 
drawn as to be almost imperceptible.” * 


But in the thirties, the same New Jersey 
judge, influenced by Chief Justice Taft’s 
famous opinion in the Tri-Cities case,* 
thought that a distinction should be drawn 
between “militant patrolling” by numbers 
of men and a union’s placing of one or two 
“observers” at a struck plant.’ In fact, so 
sophisticated had judges become during the 
thirties that one judge carefully narrowed 
the definition of “picketing.” This judge, 
sitting on the Florida Supreme Court, said: 


“Picketing is relative. A set of facts that 
would constitute picketing in one com- 
munity might be far from doing so in 
another. Picketing on the part of a black- 
smith’s apprentice or %n automobile 
mechanic, in an isolated community, would 
excite little interest or comment, but in 
highly industrialized communities where 
every trade, business, or profession is sup- 
ported wholly or in part by these industries, 
their influence so permeates the social and 
economic structure that public sentiment 
becomes very sensitive to the causes and 
tension arising from an industrial dispute. 
Under such circumstances picketing is often 
fraught with disastrous consequences... .” * 


§ ieees overtly intimidatory, physically co- 
ercive attributes of picketing were obvi- 
ously uppermost in the minds of these judges, 
although it cannot be said that all were 
unconcerned with other, deeper, problems 
concerning the nature of picketing. Judge 
McPherson, for example, came close to a 
complete exploration of the “why” of 
picketing through considering its effect on 
the “peaceful, law-abiding man,” but fell 
short because judges, being tied to the facts 
of the case before them, must always fall 
short of complete analysis of many-faceted 
kinds of human conduct. And Judge Hen- 
shaw, in saying that picketing “is designed 





1 Atchison, Topeka & Santa Fe Railway Com- 
pany v. Gee, 139 F. 582 (DC Ia., 1905). 

2 Pierce v. Stablemen’s Union, 156 Cal. 70 
(1909). 

3Gevas v. Greek Restaurant Workers’ Club, 
99 N. J. Eq. 770 (1926). 
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* American Steel Foundries v. Tri-City Central 
Trades Council, 257 U. S. 184 (1921). 

5’ Berry, V. C., in Elkind & Sons v. Retail 
Clerks, 114 N. J. Eq. 586 (1933). 

* Paramount Enterprises v. Mitchell, 104 Fla. 
407 (1932). 
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to drive business away from the boycotted 
place,” also came close to the essential 
“why” of picketing, but the accidental 
character of his near bull’s-eye is revealed 
by, his reference to the “illegitimate means 
of physical intimidation and fear.” As we 
shall see, the effect of picketing on the 
“peaceful, law-abiding man,” its attempt to 
create a boycott and its operation through 
“physical intimidation and fear” are all 
elements critically important to proper 
understanding of the essential nature of the 
device of picketing; but other elements and 
a more organized and comprehensive 
analysis are also critically important. 


The forties and the first years of the 
present decade present these additional 
elements in a manner which makes possible 
a more complete analysis. The forties also 
brought, first, a new conception of picketing 
and, then, a refinement of the whole concept. 
In vivid and astonishing contrast to what 
we had been told by judges for forty years, 
we learned from the Supreme Court, and 
especially from Justice Murphy, in 1940, 
that picketing is essentially a form of com- 
munication entitled to constitutional pro- 
tection." As Professor Gregory has so 
cogently shown, however, the Court did not 
maintain this position, unqualifiedly, for any 
appreciable period;* but even today it can- 
not be said that picketing is so essentially 
noncommunicative, in the eyes of the Court, 
that it is entitled to no constitutional pro- 
tection.” Nor can it be said, as a matter of 
fact rather than as a matter of law, that 
picketing is entirely noncommunicative. 
And we may add here to our roundup of 
judicial analysis of the nature of picketing 
certain statements made in the Supreme 
Court’s 1950 decisions on picketing. 


In Hughes v. Superior Court, ® Mr. Justice 
Frankfurter said: “. .. while picketing is a 
mode of communication it is inseparably 
something more and different. . . . the very 
purpose of a picket line is to exert in- 
fluences, and it produces consequences, dif- 
ferent from other modes of communication. 
The loyalties and responses evoked and 
exacted by picket lines are unlike those 
flowing from appeals by printed word.” He 
also spoke, in Hughes, “of the compulsive 
features inherent in picketing, beyond the 


aspect of mere communication as an appeal 
to reason... .” And in the Hanke™ case, 
Mr. Justice Frankfurter observed that 
“while picketing has an ingredient of com- 
munication it cannot dogmatically be 
equated with the constitutionally protected 
freedom of speech.” Dissenting in the 
same case, Mr. Justice Minton nevertheless 
recognized “that picketing is more than 
speech.” 


O UNDERSTAND the meaning of 

these generalities, it is necessary to go 
back a little, in point of time. Ever since 
Thornhill, persons of ability in undoubtedly 
disinterested positions have called that de- 
cision’s implications clearly unrealistic. A 
few examples will suffice. Professor Greg- 
ory, in analyzing the effect of picketing 
upon those to whom it is ordinarily ad- 
dressed, had this to say: “It is hard to be- 
lieve that the reactions here recounted 
{respect for a picket line] are all expres- 
sions of intellectual conviction as to the 
worth of the picketing unions’ several 
causes. In the first place, no real attempt 
is made on picket lines to describe what 
grudge the union has against the employ- 
ment or commercial policies of the picketed 
employer. And there is usually no attempt 
to define what the picketers want, and why. 
What even peaceful picketing usually boils 
down to is a simple process of proscription. 
... Such a procedure is, indeed, a dubious 
venture into the world of ideas and 
opinions, . . . Rather, it suggests a sort of 
psychological embargo around the picketed 
premises, depending for its persuasiveness 
on the associations most people have in 
mind when they think about picketing. 
Hence it is likely that people hesitate to 
cross picket lines more because they wish to 
avoid trouble and to escape any possible 
scorn that might be directed toward them 
for being antiunion, than because they are 
persuaded intellectually by the worth of 
the picketing unions’ cause.”™ Later, in 
the same work, Gregory says of picketing: 
“The fact is that it is simply a species of 
coercion traveling under the guise of speech 
for the purpose of enjoying constitutional 
immunity. ... Any candid labor leader 
would, in all probability, confess this off the 
record.” * 





™Thornhill v. Alabama, 2 LABOR CASES 
f 17,059, 310 U. S. 88 (1940). See also Carlson 
v. California, 2 LABOR CASES { 17,060, 310 U. S. 
106 (1940); AFL v. Swing, 3 LABOR CASES 
7 51,112, 312 U. S. 321 (1941). 

8 Gregory, Labor and the Law (rev. ed., 1949), 
pp. 341-363. 

*See ‘“‘The Developing Law,’’ 1 Labor Law 
Journal 675 (June, 1950). 
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718 LABOR CASES { 65,762, 339 U. S. 460 
(1950). 

4 International Brotherhood of Teamsters v. 
Hanke, 18 LABOR CASES { 65,763, 339 U. S. 470 
(1950). 

2 Gregory, 


work cited, footnote 8, at pp. 


347-348. 


% Gregory, work cited, footnote 8, at pp. 
- 


245 








Professor Russell A. Smith has said that 
in picketing “there may be said to be an ap- 
peal to the public, but, whereas the political 
orator must ordinarily depend on the per- 
suasive quality of what he says to induce 
conviction, the picketer relies not so much 
on what he says as on the symbolic effect 
of the act of picketing.” “Of actual utter- 
ance or publication,” Professor Smith con- 
tinues, “there is very little on the average 
picket line except of the epithetical variety. 
It seems a little absurd to think of the 
typical ‘unfair to organized labor’ banner 
line as ‘the dissemination of information 
concerning the facts of a labor dispute’, to 
use Justice Murphy’s language in the 
Thornhill opinion.” “ 


P pinkie onbd to this kind of analysis 
came rather quickly in judicial opinions, 
even before the “big three” decisions on 
picketing in May, 1950.% The Ninth Cir- 
cuit, for example, said in 1948 that picketing 
is simply an act which holds out threats 
and promises to the workers to whom it is 
addressed. The picketer says, the court 
stated, “observe my picket line and I will 
observe yours.”” In 1949, the Supreme 
Court, per Justice Black, found in the Gib- 
oney case that the picket line was merely 
a means whereby the picketing union 
brought its “powerful transport combina- 
tion” into play to compel an employer, 
under threat of a destructive boycott, to 
give in to the union’s demands.“ This find- 
ing in the Giboney case has served to focus 
attention on an aspect of picketing which 
had been totally neglected in the early cases 
and literature: the fact that, owing to labor 
solidarity and union rules, a picket line acts 
as a signal, pursuant to which fellow union- 
ists are inclined to and often must with- 
hold their services or patronage. Professor 
Cox has spelled out this phenomenon: 


“The International Brotherhood of Team- 
sters has made wide use of its ability to shut 
off the flow of supplies into an establish- 
ment, or to stop the movement of its 
products, merely by posting a single picket 
at each driveway normally used by incom- 
ing or outgoing trucks. Other unions exer- 
cise similar power not by appealing to the 
public but because of the discipline of their 





members. The truck driver. who crosses 
a teamsters’ picket line is subject not only 
to union fines but also to expulsion, and 
in the trucking industry suspension or ex- 
pulsion from the union carries with it loss 
of employment—the capital punishment of 
the industrial world. The constitutions and 
by-laws of other unions provide similar 
sanctions and while reliable statistics are 
not available, it seems plain that whenever 
the union is strong enough to exercise its 
power, the power will be invoked if neces- 
sary. In such cases the picket line is 
not a method of securing publicity nor 
are the pickets seeking to secure adherents 
by persuading others of the truth of what 
they say. The pickets’ reliance in such a 
case is on the sanctions inherent in the 
discipline and organized’ economic power of 
their union.” * 

From the qualifications in the foregoing” 
language, the acute reader will have 
gathered, even without familiarity with all 
of Cox’s analysis, that he (Cox) believes 
that some picketing may be “a method of 
securing publicity,” or at least that Cox 
feels there is a possibility of separating 
picketing into two general categories—pub- 
licity and signal picketing. This is, in fact, 
Cox’s position. He concedes that “the 
same picket line usually appeals both to 
public opinion and to group discipline 
backed by economic sanctions,” and that 
“the relative importance of the two appeals 
varies from case to case, presenting such 
nice questions of classification that from 
time to time the differences may be 
obscured.” Nevertheless, he contends, “the 
distinction is practicable and . . . the con- 
stitutional status of the picketing depends, 
largely but not exclusively, on whether the 
‘publicity’ or ‘signal’ aspect predominates.” ” 


The Complete Circle 


We have now come full circle. Earlier 
opinion was that, entirely apart from the 
“signal” aspect, picketing was inherently co- 
ercive. Professor Cox now argues that, 
except for the signal aspect, picketing is in- 
herently a publicity device and that, to the 
extent that the publicity aspect can be 


(Continued on page 310) 





4 Smith, “Labor Law Developments,” 44 
Michigan Law Review 1089, footnote 29 (1946). 

% Hughes v. Superior Court, footnote 10; 
International Brotherhood of Teamsters v. 
Hanke, footnote 11; Building Service Employees 
v, Gazzam, 18 LABOR CASES { 65,764, 339 U. S. 
533 (1950). 
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1% Printing Specialties 4 Paper Converters 
Union v. LeBaron, 15 LABOR CASES { 64,879, 
171 F. (2d) 331 (CA-9, 1948). 

mG v. Empire Storage 4 Ice Company, 
16 LABOR CASES { 65,062, 336 U. S. 490 (1949). 

% Cox, ‘“The Influence of Mr. Justice Murphy 
on Labor Law,’’ 48 Michigan Law Review 767 
(1950). 

19 Cox, article cited, footnote 18, at p. 789. 
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NLRB’s New Jurisdictional 


Rule on Secondary Boycotts 


By MORRIS D. FORKOSCH, Brooklyn Law School 





T= recent Board opinion involving the 
Truck Drivers Union as respondent and 
the Jamestown Builders Exchange as peti- 
tioner* raises the question of jurisdiction 
over secondary boycotts, which, for “ordi- 
nary” purposes and situations, had seemingly 
been settled, or at least clarified, in previous 
decisions and a policy declaration.? The 
present case is analogous to Apex Hosiery 
Company v. Leader; although the Sherman 
Anti-Trust Act was there involved; it brings 
up the Sterling Beverages* and Schultz Re- 
frigerated Service * cases, which have recently 
been discussed by this writer in these pages;* 


IF THE STATES CANNOT ACT AND 
THE NLRB REFUSES A CASE, A NO- 
MAN'S LAND IN LABOR RELATIONS 
MUST RESULT, SAYS THE AUTHOR 





and it again poses the question of a “no- 
man’s land”* in labor relations. Each of 
these aspects is treated herein, with a pos- 
sible pragmatic solution emerging. 

The majority* and minority’ opinions ” 
do not present the exact facts in detail and 
the trial examiner’s order of September 27, 





1In re Truck Drivers Local Union No. 649, 
International Brotherhood of Teamsters, etc., 
AFL, and Jamestown Builders Exchange, Inc., 
2 CCH Labor Law Reports (4th Ed.) { 10,629, 
93 NLRB, No. 51 (February 26, 1951). 

2 The Jamestown case cites several of these 
cases. See also NLRB Release 342 giving addi- 
tional cases, and also New York Times editorial 
thereon, October 7, 1950. 

*2 LABOR CASES { 17,063, 310 U. S. 469 (1940). 

*2 CCH Labor Law Reports (4th Ed.) { 10,060, 
90 NLRB, No. 75 (1950). 

52 CCH Labor Law Reports (4th Ed.) { 9462, 
87 NLRB, No. 82 (1950). - 

* “Secondary Boycotts Under the Taft-Hartley 
Law,"’ 1 Labor Law Journal 1009-1018 (October, 
1950). 

‘Under the Wagner Act the old Board had 
“cooperated”’ with the states in that, even 
though power to assert jurisdiction over nu- 
merous small businesses existed, the Board left 
them to the states. Assume a policy split, then 
what? In Bethlehem Steel Company vv. 
NYSLRB, 12 LaBor Cases { 51,245, 330 U. S. 


Secondary Boycotts 


767 (1947), the Supreme Court refused to per- 
mit a state to certify a foremen's unit when the 
Board had refused to find such units appropriate 
groups for collective bargaining purposes and 
no Board delegation to the state had been made. 
Thus the states could not, and the Board re- 
fused to, deal with foremen’s units. Therefore 
there was a no-man’s land in labor relations, 
analogous to the situations during the 1900's in 
minimum wage, etc. legislation until the Su- 
preme Court series of reversals conceded state 
power to act. 

* Chairman Herzog and Members Houston and 
Murdock voted for the majority. 

®* Member Reynolds dissented in a separate 
opinion, but, on the question of his ‘“‘dissent,’’ 
See later discussion herein. 

#” Member Styles did not participate, but the 
present decision represents at the very least a 
majority of the entire Board's views, although 
it is this writer’s opinion that Member Reynolds 
should likewise be included in such majority on 
the question of law, as the discussion herein 
discloses. 
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1950, is therefore utilized. Exchange was an 
association of eight general contractors, five 
subcontractors and eight material dealers,” 
who, insofar as the contractors were con- 
cerned, collectively performed annual con- 
tracts involving $2,000,000, of which thirty per 
cent was for extrastate concerns and thirty per 
cent for intrastate concerns whose operations 
involved interstate shipment of goods. The 
contractor members likewise purchased an- 
nually materials totaling $750,000, of which 
thirty per cent was extrastate. The dealers 
purchased annually materials totaling 
$1,000,000, of which thirty per cent was ex- 
trastate, and had annual sales of $1,750,000, 
of which thirty per cent was extrastate and 
thirty per cent was to intrastate concerns 
engaged in interstate commerce. 


Exchange conducted labor negotiations on 
behalf of its members, and executed labor 
contracts with employees’ organizations. How- 
ever; only carpenter, laborer and plasterer 
unions had been signed up by Exchange, 
which “had left up to [its] individual mem- 
bers all representation and negotiation ques- 
tions with all the other various craft unions 
in the building and construction industry, 
including Respondent.” Pearl City Fuel 
Corporation was a dealer in coal and ready- 
mix concrete, supplying local contractors 
and others, and its labor negotiations with 
respondent were conducted without benefit 
of Exchange. Pearl City annually purchased 
$150,000 of material, of which twenty-five 
per cent was procured extrastate; its annual 
sales of $190,000 included thirty per cent to 
general contractors for use in the construc- 
tion of state and federal highways, railroads 
and other like instrumentalities of commerce. 


The Pearl City negotiations with re- 
spondent involved truck drivers and, upon 
a breakdown in negotiations, respondent 
picketed Pearl City’s cement trucks “at the 
time of the delivery of concrete” to a local 
construction project of one Scalise and one 
Carlson, both contractor members of Ex- 
change. All ingredients of Pearl City’s con- 
crete were of intrastate origin, but the evidence 
does not disclose the size of the two jobs 
or of the extrastate origin of any of the 
materials used thereon. Scalise purchased 
interstate twenty-five per cent of his annual 





purchases of $139,000, and Carlson pur- 
chased seventy-five per cent on annual pur- 
chases of $100,000." The truck picketing 
at the Scalise and Carlson sites persuaded 
the latters’ employees to cease their work, 
“an object thegeof being to force Scalise and 
Carlson to cease doing business with Pearl 
City Fuel Corporation and various other mem- 
bers of Jamestown Builders’ Exchange, Inc.”” 


Motion to Dismiss 


Unfair labor practice charges under the 
secondary boycott provisions of Section 
8 (b) (4) (A) of the Taft-Hartley Act were 
brought by the General Counsel, and re- 
spondent moved “to dismiss the complaint 
on jurisdictional grounds,’ which motion the 
trial examiner granted, whereupon review 
was requested and the present Board af- 
firmance resulted. 


The majority opinion adverted to the “series 
of cases” promulgated in 1950, wherein the 
question of Board jurisdiction “in a par- 
ticular case” had been somewhat standardized, 
and stated that such standards were “fully 
applicable” to secondary boycott cases such 
as this. Since the categories listed “Instru- 
mentalities and channels of interstate and 
foreign commerce,” and “Establishments 
substantially affecting national defense,” as 
well as public utility and transit systems or 
those which operate as integral parts of a 
multistate enterprise, there could be no great 
difficulty in determining jurisdiction in these 
situations. The categories, however, also 
included the borderline situations where a 
business was local and yet not local, where 
its effects in case of a work stoppage might 
well be felt interstate and vitally affect the 
flow of such commerce, and yet where the 
degree of affecting commerce was so minute 
that the Board would become hopelessly 
submerged beneath the weight of ripples 
which, while upon the ocean of interstate 
commerce and therefore within the purview 
of the act, nevertheless were so unimportant 
in the over-all view that the Board had to 
take, that such matters might well be re- 
jected in the exercise of a sound discretion. 


Since each small business might or might 
not be within the exercise of such discretion, 





1 Of these eight, one was a contractor-dealer 
and another was a subcontractor-dealer. 

2 By stipulation, it also appeared that 
Scalise’s annual contracts for work aggregated 
$286,000, of which thirty per cent were for 
companies shipping goods interstate; Carlson's 
figures were, respectively, $200,000 and thirty 
per cent (plus seventeen per cent for work for 
concerns physically located outside the state). 

4% The majority opinion so held, but note that 
here we find ‘‘other members’’ of Exchange in- 
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cluded by inference or assumption, whereas the 
exact facts did not so hold. The majority 
adopted the trial examiner’s findings on the 
record that picketing of ‘“‘the trucks ... 
[occurred] when they arrived at the site of"’ 
the Scalise and Carlson jobs. ‘‘The pickets 
carried signs stating that Pearl City was unfair 
to the Respondent.’’ Inferentially we may state 
that all picketing was peaceful, nonviolent, 
truthful, etc. 
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the Board’s regional staffs, as well as the 
General Counsel’s office, still would have 
to contend with each slight ripple unless 
some over-all policy might be announced in 
dollars-and-cents figures, or percentages of 
total purchases, sales, etc., and it was be- 
cause of this that the 1950 figures were is- 
sued.“ But note that in representation and 
other cases the figures ordinarily relate to 
the employer who has committed an unfair 
labor practice or refused to bargain or whose 
employees must be polled, and a single 
employer’s absolute and percentage figures 
may not be too difficult to obtain and de- 
termine, when cast against the standards set 
up by the Board. But what of situations 
where no single employer might come with- 
in the Board’s limitations but two or more 
might add up to the required minimal figures? 
In a secondary boycott situation more than 
one employer is involved and the present 
Jamestown Builders Exchange case is the 
first situation involving this single-collective 
question” since the promulgation of the 
1950 jurisdictional standards. 


The problem ordinarily should be one of 
computation and the ingredients going into 
the figures used, and the Board felt that 
“By its very nature the effect of a secondary 
boycott extends beyond the operations of the 
primary employer with which the union is 
engaged in a dispute, and reaches the 
secondary employers” so that “It is clear 
that the Board must take cognizance of this 
fact.” Accordingly, continued the Board: 


“ |. in determining whether the Board 
will assert jurisdiction in cases in which 
secondary boycotts are alleged, we must 
consider not only the operations of the 
primary employer, but also the operations 
of any secondary employers, to the extent 
that the latter are affected by the conduct in- 
volved. Of course, if the operations of the 
primary employer alone meet the minimum 
requirements under the Board’s current policy, 
jurisdiction should be asserted without further 
inquiry. Where, however, the operations of 
the primary employer do not satisfy the 


Board’s jurisdiction standards we must, in 
addition, consider the operations of the 
secondary employers, but only insofar as such 
operations are affected by the alleged unlawful 
boycott. If, taken together, the business of 
the primary employer and that portion of 
the secondary employers’ business which is 
affected by the alleged boycott meet the 
minimum standards, jurisdiction ought to be 
asserted. [Italics supplied.] 


“We turn then to the application of these 
principles to the facts in the instant case.” 


The new Board “standard” in secondary 
boycott cases is thus not difficult of under- 
standing or of application, and on this first 
concept there was no disagreement among 
the Board members, including the dissent- 
ing member. Since no disagreement on “law” 
occurred, it must be on fact, and it is in 
the adding up of the employers or groups 
who enter into this case that disagreement 
is found among the Board members. The 
figures for Pearl City alone were insufficient; 
more had to be added to make up the 
jurisdictional requirements. Should only 
the secondary employers, Scalise and Carlson, 
insofar as they were affected in their busi- 
nesses by the union’s conduct, be included, 
and no one else? Or should Exchange in 
toto, again with the qualification imposed 
upon Scalise and Carlson, be the basis for 
the jurisdictional requirements?™ It is on 
this question that a dissent arose, for the 
majority felt that “On the record as a whole” 
only the three employers involved directly 
as primary and secondary employers should 
be calculated in arriving at the minimums. 
However, continued the majority: 


“It may well be that in some cases the 
record will demonstrate that a secondary 
boycott, in fact, involved more employers 
than those at whom the union’s conduct was 
immediately directed, and was part of a 
general plan to bring secondary pressure upon 
employers other than those actually involved 
in the specific conduct complained of. But 
this is not such a case.” 





%* NLRB Release 357 digests these figures as 
follows: ‘‘4. Enterprises which produce or 
handle goods destined for out-of-state shipment, 
or performing services outside a state, if the 
goods or services are valued at $25,000 a year. 

‘5. Enterprises which furnish services or ma- 
terials necessary to the operation of enterprises 
falling into categories 1, 2, and 4 above, pro- 
vided such goods or services are valued at 
$50,000 a year. 

“6. Any other enterprise which has: (a) a 
direct inflow of material valued at $500,000 a 
year; or (b) an indirect inflow of material 
valued at $1,000,000 a year; or (c) a combina- 
tion inflow or outflow of goods which add up 


Secondary Boycotts 


to at least a total of ‘100%’ of the amounts 
required in items 4, 5, 6 (a) and (b) above."’ 

1% Note that of all the figures given for Pearl 
City, Scalise and Carlson, none of the three 
absolute and percentage figures (see footnote 
14) involved in the Board's limitations is met 
singly, and that even collectively not much of 
a ‘‘standard”’ case is made out for the exercise 
of the Board's discretion. If we accept Ex- 
change in its collective aspects, however, the 
minimum jurisdictional requirements are now 
more than met. 

% See figures given in preceding discussion, 
and also footnotes 12, 14 and 15. 
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The dissenting opinion was “in complete 
accord” with the two criteria-adopted by the 
majority insofar as “law” was involved, i. e., 
the primary-secondary employers’ totaling 
of figures, and the general plan to bring 
secondary pressure which would involve em- 
ployers other than those in the primary- 
secondary classification; but the dissent felt 
that “contrary to their [the majority’s] con- 
clusion . . . this case clearly falls within 
the latter category.” Member Reynolds felt 
that factually the secondary boycott was 
“intended by the Respondent to be an ad- 
vertisement to the other members of the 
Exchange as to what they also could expect 
to happen if they resisted the Respondent’s 
demands. The Respondent was simply re- 
sorting to the familiar device of ‘divide and 
conquer’.” Thus, resort was had to the 
record to disclose the motives and purposes 
behind respondent’s acts so that “Upon the 
basis of the foregoing facts, I am convinced 
that the respondent’s alleged unlawful activities 
were directed against all the members of the 
Exchange and not limited to any one mem- 
ber. Accordingly I would determine juris- 
diction here by considering the operations 
of all the members of the Exchange.” 


Apex Hosiery Company v. Leader 


This was a treble-damage suit under Sec- 
tion 7 of the Sherman Act which resulted 
in a district court verdict, reversed by the 
circuit court because interstate commerce 
was not substantially involved, and affirmed 
by a divided court, with Mr. Justice Stone 
writing for the majority. There a sit-down 
strike resulted in a forcible seizure of the 
employer’s plant so that, assuming that the 
legality of means and ends which the just- 
cause doctrine ™ requires to uphold union 
action was not met, some type of court 
action would be permitted, whether by in- 
junction or otherwise.” Under the Sherman 
Act such actions permitted a suit for treble 
damages, that is, within the scope of the 
application of such act. Here the union’s 
activities were concededly illegal and, as Stone 
' said, were “a lawless invasion of petitioner’s 
plant and destruction of its property by 





force and violence of the most brutal and 
wanton character.” 


But, continued the opinion, “the Sherman 
Act admittedly does not condemn all com- 
binations and conspiracies which interrupt 
interstate transportation.” It is only those 
acts which prevent substantial shipments of 
merchandise interstate which are held con- 
demned and sufficient to support a Sherman 
treble-damage suit. An examination of the 
facts in the case disclosed that the employer 
was clearly in interstate commerce, i. e., over 
eighty per cent of its production went into 
interstate commerce and its annual manu- 


facturing value was about $5,000,000, with 
2,500 persons employed. Being in interstate 
commerce it was subject to all federal laws, 
such as the 1938 Fair Labor Standards Act, 
the 1935 Wagner Act, the present Taft- 
Hartley Act, etc. There was no disagree- 
ment on this score, Chief Justice Hughes 
dismissing as “irrelevant” the following argu- 
ment set forth in the majority opinion: 


The Sherman Act strikes at unreasonable 
restraints and monopolies which affect in- 
terstate commerce, but certain reasonable 
types are permitted. However, even where 
a restraint does occur and interstate com- 
merce is involved, a more important ques- 
tion must first be answered, namely, 
jurisdiction. The federal government is limited 
in its jurisdiction by those constitutional 
clauses which either grant it powers or limit 
them, and the Sherman Act comes under the 
grant; while the Congressional power over 
commerce is plenary, Congress does not 
have to act in all situations with all of its 
powers. Thus, in this form of condemned 
activity Congress has felt that purely local 
restraints must be administered by states, 
for intrastate commerce is involved, and 
even if and where interstate commerce is 
affected, still the effect of the condemned 
activity must be of a somewhat substantial 
nature.” How substantial is substantial? 


The Apex facts disclosed that even though 
2,500 persons were involved, with a $4,000,000 
interstate shipment annually (eighty per cent 
of $5,000,000), still this total of interstate 





See this writer’s ‘‘The Doctrine of Just 
Cause Applied to Labor Cases,’’ 23 Temple Law 
Quarterly 178-196 (1950), reprinted in 1 Labor 
Law Journal 789-800 (July, 1950), where the 
Apex Hosiery case is discussed at pages 188 
and 795, respectively. 


% The Apex Hosiery Company did obtain a 
federal injunction whereby the strikers were 
ejected from the plant, but the present opinion 
discloses that the appeal therefrom was dis- 
missed by the Supreme Court as moot in 
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Leader v. Apex Hosiery Company, 1 LABOR 
CASES { 17,023A, 302 U. S. 656. 

%” This paragraph is the writer’s own views of 
constitutional law and Sherman Act theory. 
The Apex Hosiery case does not give the exact 
details set forth here in this fashion, but it is 
felt to support and follow the general outlines 
of the law here given. 

*® This writer’s theory that “‘substantial”’ re- 
straint Sherman requirements may be analo- 
gized to Taft-Hartley matters finds support in 
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commerce amounted to only three per cent of 
the entire United States production of hosiery, 
and this was held to be too small an amount 
to affect unduly or unreasonably either the 
commerce or the price in the market. Thus, 
even though Congress could legislate on 
such employer’s activities in spheres of 
wages, hours, labor relations and the like, 
it had not chosen in this instance to have 
its law concerning restraints and monopolies 
cover the present situation.” Even if the 
question of intent were to be admitted as a 
possible element supporting the suit, still, 
where a direct primary-employer strike was 
involved and as an incident thereof inter- 
state shipments were reduced, such intent 
is not for the purpose of restraining or 
monopolizing commerce but to obtain better 
hours, etc., in the first instance, and indi- 
rectly and secondarily to achieve these ob- 
jects through the strike which ultimately 
causes the interstate commerce to be affected.” 


Thus the Sherman Act does not involve 
local matters and even interstate reductions 
unless a substantial amount of such com- 
merce is affected, the question of substantial 
being left for each case’s own facts. But 
does not the Apex case fall outside the dis- 
cussion herein, which involves a secondary 
boycott situation? The answer is found in 
both the Danbury Hatters * and Duplex Print- 
ing ™ cases, wherein secondary boycotts 
covered Connecticut and other states in the 
first situation, and Michigan and New York 
in the second, and in both of which Section 
7 treble-damage suits were brought and the 


court’s opinions went into great lengths to 
show the amount of commerce that was in- 
volved and affected. While these two cases 
did not pinpoint the jurisdictional question 
as did the Apex Hosiery case, and thus may 
be said to have assumed jurisdiction to be 
present, the short answer is that the de- 
fendants did not make an issue of such lack 
of jurisdiction because they either admitted 
it or did not care to or were unable to 
contest it. 


Tentative Jurisdictional Conclusions 


In the present situation involving the terms 
and definitions of the 1947 Taft-Hartley Act, 
the Board has just interpreted the intent of 
Congress to exclude primary and secondary 
boycott cases where the effect upon com- 
merce is so slight as not to warrant the 
Board to waste time and money and per- 
sonnel upon them—the policy of the act is 
best. effectuated when the manpower avail- 
able to enforce the act is not frittered away 
insignificantly.” In times of labor shortages 
this policy is certainly not factually insuf- 
ficient, and in times of money shortages it 
is a must. So, too, does the government, 
through other agencies in other fields, de- 
termine its approach, and the present second- 
ary boycott jurisdictional policy of the Board 
appears to be founded in factual analysis 
and judicial rationale, with support in 
other administrative bodies’ efforts and in 





(Footnote 20 continued) 

the Report of the Joint Committee on Labor- 
Management Relations, 80th Congress, 2d Ses- 
sion, Senate Report No. 986, Part 3, December 
31, 1948, at p. 14: 

‘The committee believes that small local busi- 
nesses, retail and service establishments, should 
not be subject to the act. We have given con- 
siderable thought to the framing of a definition 
of ‘affecting commerce’ which might serve as a 
guide to the Board and to the general counsel, 
and, at the same time, permit the small-business 
man to clearly know whether his business is 
covered by the act. 

“Use of the words ‘substantially affecting 
commerce’ was considered and rejected because 
it was believed doubtful that it would effect a 
change in the present law. The courts in 
applying the ‘de minimis’ doctrine have, in 
effect, said the effect on commerce must be a 
substantial one. Other than as a means of 
indicating congressional disapproval to the 
Board of any extension of the Board’s jurisdic- 
tion, the addition of the word ‘substantial’ 
would serve little purpose. It would furnish no 
guide to the small-business man in doubt as to 
his coverage."’ 

1 For example, at pp. 483ff., Mr. Justice Stone 
adverted to the requirement of diversity of 
citizenship for federal jurisdiction in ordinary 
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Cases, and said this had not been met. ‘Their 
[Apex’s] only jurisdiction is to vindicate such 
federal right as Congress has conferred on peti- 
tioner by the Sherman Act, and violence, as 
will appear hereafter, however reprehensible, 
does not give the federal courts jurisdiction."’ 
Likewise, in Hunt v. Crumboch, 9 LABOR CASES 
f 51,214, 325 U. S. 821, 826 (1945), Mr. Justice 
Black refused to permit a damage suit for 
Sherman treble damages, but concluded that 
‘“‘Whether the respondents’ [union's] conduct 
amounts to an actionable wrong subjecting them 
to liability for damages under Pennsylvania law 
is not our concern.’’ Both the Apex and Hunt 
cases thus suggested recourse to state law for 
possible damage suits, but under state and not 
federal laws. 

The just-cause doctrine is here used; see 
footnote 17. 

% Loewe v. Lawlor, 208 U. S. 274 (1908), the 
first case; 235 U. S. 522 (1915), the second case. 

*% Duplex Printing Press Company v. Deering, 
254 U. S. 443 (1921). 

%* This is not a new problem, for the Board's 
Eleventh Annual Report, at p. 6, disclosed that 
Congressional hostility, manifested in reduced 
appropriations, required a personnel slash which 
eventually forced rejection of jurisdiction in 
marginal cases. 
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the decisions in other fields construing like 
Congressional intent.” 


This “intent,” of course, is the touchstone 
which must be effectuated regardless of 
Board desires, and its subservience to Con- 
gressional policy suggestions is not only a 
legal but also a political” requirement, for 
obvious reasons, as witness the “Frey rider” 
to the 1944 Appropriation Act forbidding 
the Board to use any of such monies for pro- 
ceedings against wartime closed-shop agree- 
ments made with but an original minority 
of employees. Under these circumstances 
reference to former Senator Ball’s “Watch- 
Dog Committee” Report” discloses that in 
1948 “small-business interests [were] pro- 
testing the assumption of jurisdiction over 
their businesses by the Board.” ” Numerous 
illustrations were cited™ where the Board 
had taken and rejected jurisdiction for “a 
variety of reasons.” ™ “A review of the cases 
justifies the observation that the small-busi- 





ness man cannot know, and it will be some 
time before he can ascertain whether or not 
his business is subject to the jurisdiction of 
the Board. He does not know whether he 
can legally enter into a compulsory member- 
ship contract with a union without first in- 
sisting upon a union-shop authorization 
election. If he takes his case to the Board 
and jurisdiction is declined, he may or may 
not know where he stands. If his business 
is in a State having a State act he may find 
himself in a ‘no man’s land’ if jurisdiction 
is declined on the basis ‘that it will not ef- 
fectuate the policies and purposes of the act’, 
for that, in effect, is a ruling that the Na- 
tional Board has jurisdiction but does not 
decide to assert it.” ™ 

The General Counsel rejected this Board 
policy and was then engaged in processing 
charges where “legal” jurisdiction was 
present,” whereas the Board refused to handle 





26 Footnotes 33ff., together with the discussion 
thereon, disclose a Board-General Counsel dis- 
agreement concerning the latter’s ‘‘legal’’ juris- 
diction, involving a ‘‘must’”’ injunction 
application where an 8 (b) (4) (A), (B) or (C) 
complaint is issued, and the former's policy- 
effectuation approach. Since footnote 36 dis- 
closes the present General Counsel's acquiescence 
in the Board's jurisdictional-requirements ap- 
proach, it is comparatively simple for the 
General Counsel to reject complaint jurisdiction 
in cases he believes are without the present 
Board's policy. But since the General Counsel's 
rejection is impossible of review (initial assump- 
tion may be eventually rejected by the Board, 
but initial rejection must stand), how can any 
policy change be forecast in a particular fact 
Situation prior to assumption of jurisdiction so 
that the Board may have an opportunity to 
discuss it? Undoubtedly this theoretical head- 
ache will prove factually simple of solution, 
for the Board may issue its own releases at 
any time; it may present a new policy as a 
dictum in a case; etc. Lastly, and as a ques- 
tionable possibility, may the General Counsel 
request an advisory opinion, or may a declara- 
tory judgment plea be made in a particular 
case? 

See the illustrations mentioned by the late 
Harry A. Millis and Emily C. Brown in From 
the Wagner Act to Taft-Hartley (University of 
Chicago Press, 1950), at pp. 61ff., 242ff., 401ff., 
and throughout. 

*% The background here involved the Kaiser 
Shipyards in Portland, Oregon, where the CIO 
claimed a closed-shop AFL agreement, made 
when only sixty-seven men were in one yard 
and 190 in another, could not be upheld two 
years later when there were 90,000 men in three 
yards. The Board's efforts to conciliate were 
ineffective and a complaint hearing was begun 
in December, 1942. At the instance of Presi- 
dent John Frey of the AFL Metal Trades De- 

nt, a general rider, aimed at this 
situation, was tacked onto the 1944 appropri- 
ation bill and became law. 

2 Cited at footnote 20. Although dated De- 
cember 31, 1948, it was not available until 1949. 

% Page 11 of the Senate Report. 
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% Pages 11-13 of the Senate Report. 

* Page 13 of the Senate Report: ‘In declin- 
ing to accept jurisdiction, the Board has stated 
a variety of reasons. In one case, the expres- 
sion ‘essentially local in character’ is used; in 
Others, ‘too remote or insubstantial effect on 
commerce’, or ‘predominantly local nature of 
operations’, or ‘operations inherently local’; 
and in many, ‘it would not effectuate the poli- 
cies and purposes of the act’. There are fre- 
quently dissents by one or two members, but 
the identity of the dissenting members changes 
from case to case. In some cases the number 
of employees is mentioned, but how much 
weight is given to that factor cannot be deter- 
mined. It should be noted that the general 
counsel believes jurisdiction should be asserted 
in all of the cases cited.”’ 

33 Pages 13ff. of the Senate Report. 

% Page 14 of the Senate Report: ‘‘The gen- 
eral counsel has adopted a policy of processing 
petitions and charges if the Board has ‘legal’ 
jurisdiction. The courts have held that jurisdic- 
tion under the ‘affecting commerce’ limitation 
is as broad as the commerce power of Congress, 
and that the operation of the act does not 
depend upon the volume of commerce affected 
by the business or industry unless it falls into 
the ‘de minimis’ category. The general counsel 
believes that the management and employees of 
little businesses are equally entitled to protec- 
tion with those of larger concerns .... He 
argues that since the act directs prohibitions 
against unions as well as employers jurisdiction 
should be taken in cases which the Board would 
have refused to accept under the Wagner Act. 
If a union commits the same unfair practice 
against 100 employers, any 1 of whose opera- 
tions would have a negligible effect on com- 
merce, the combined impact is far from 
negligible.”’ 

The ‘‘Minority Views’’ of the committee, be- 
ing Part 2 (April 1, 1948) of the Ball Report 
heretofore cited (footnote 20) seemingly upholds 
the General Counsel’s position (p. 11). The 
necessity for jurisdictional rejections, which the 
minority set forth at p. 12 and gave approval 
to, involved administrative impossibility of han- 
dling, etc. 
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these matters when presented to them.” The 
disagreement, as is known, resulted in Gen- 
eral Counsel Denham’s ‘severance, and the 
appointment of present General Counsel 
George J. Bott, with concurrence by the 
latter in the Board’s approach.” But still the 
small businessman was in a legal quandary: 
When would, or would not, the Board ac- 
cept jurisdiction? The hint, if not the answer, 
is found in the following paragraph contained 
in the Ball Report: 

“The most obvious approach, if the juris- 
diction of the Board is to be clearly de- 
fined, is a mathematical one. The number of 
persons employed and the volume in dollar 
value of sales to out-of-State customers are 
facts which may be ascertained with ac- 
curacy. If such a limitation is desirable, the 
committee recommends use of number of em- 
ployees in combination with interstate sales.”" 

The ultimate result, as has already been 
mentioned, was the Board’s mathematical 
formulation concerning ordinary representa- 
tion and complaint jurisdictional require- 
ments,” which is now applied to secondary 
boycott situations. It may be objected that 
the present Board standard is too broad 
and involves almost no limitation upon the 
assumption of jurisdiction in such boycott 
cases for, generally, one of two things may 
conceivably eventuate from any- fact situa- 
tion, Board desires therefor being assumed: 
either (a) enough secondary employers 
whose “operations are affected by the al- 
leged unlawful boycott,” and only insofar as 
so affected, may be found to total sufficient 
dollars or percentages to meet the minimum 
requirements or (b) the “total impact” theory 
may be utilized in any event to hold juris- 
dictional requirements met. This is a valid 
statement on the assumption that the Board 
desires such to be the case, i. e., jurisdiction 
to be assumed; and a finding of fact thereof 
will not ordinarily be judicially disturbed, 
assuming substantial evidence requirements 
are met. 


But the objection is not a secure one, for 
the Board itself said, in promulgating the 
criteria evolved in 1950 for jurisdictional 
purposes, that these are not static but are 
subject to future change. Thus it would 
appear that any such objection of broadness 
does not take into account the fact that the 
Board has voluntarily set up such “yard- 
sticks” which are tentative and therefore 
not a strait jacket in future situations. How 
long will such present secondary boycott 
jurisdictional requirement rule continue, or 
will it be modified in any respect? This in- 
volves a consideration of the “unity of in- 
terest” doctrine which the Board has slightly 
adopted in previous cases. 


Sterling and Schultz Cases 


These cases involved secondary boycott 
situations wherein the union picketed a truck- 
ing company’s vehicles while they were 
parked and loading or unloading at the 
secondary employer’s (customer’s) plat- 
forms or outside area. They have already 
received ample coverage elsewhere” and 
need not be discussed at length here save 
to remark that the outright 8 (b) (4) (A) 
condemnation of all secondary boycotts, 
envisaged by Senator Taft, has been relaxed 
to a certain degree through Board adoption 
of the New York unity-of-interest doctrine 
within the restrictions placed thereon in the 
Sterling Beverage cases, i. e., that the picket- 
ing must be of the physical truck during its 
stay at the secondary employer’s place of 
business and must be confined to the area 
where such truck is parked.” 


The Jamestown Builders Exchange case 
does not discuss the Sterling and Schultz cases 
for, on the facts and law of the former 
cases, there was no need so to do. As in the 
Apex Hosiery case the question of jurisdic- 
tion first had to be resolved. There as here 
this question was decided against the peti- 





% Majority views, at p. 14: ‘‘The Board's 
Chairman also gave the committee various rea- 
sons why the Board should not extend its juris- 
diction to cases it would normally have declined 
to consider under the Wagner Act. The heavy 
case load was cited. The effect on State boards, 
which would be virtually without customers if 
the general counsel's views were accepted, was 
also pointed out.’’ 

See also New York Times, August 14, 1950, 
reporting the trial examiner’s decision in a 
complaint charge against the AFL Hotel & 
Restaurant Employees Union filed by the Hales- 
ton Drug Stores. The Board had originally 
refused to hold a representation election re- 
quested by Haleston because its business was 
“essentially local in character,’’ but the Gen- 
eral Counsel had now issued a complaint on 
Haleston’s petition alleging the union sought to 
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compel it to sign a closed-shop contract. The 
trial examiner concluded that the Board did 
not desire to assume jurisdiction and therefore 
dismissed the complaint on such jurisdictional 
grounds. See also New York Times items of 
May 17, 1949, July 3, 1950, August 9, 1950, and 
August 19, 1950. 

% New York Times, October 6, 1950: ‘‘By its 
decisions, the board notified employers and 
unions that it would not exercise jurisdiction in 
local drug store cases, small construction opera- 
tions and the like. Mr. Bott, by concurring, 
gave notice that cases would not be proseeuted 
into a dead end where the board refused to 
rule.”’ . 

% Footnote 20, at p. 14ff. 

% Footnotes 2 and 14. 

»® Footnote 6. 

*” Footnotes 4 and 5. 
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tioner and the suit or proceeding therefore 
dismissed; with such dismissal there was 
nothing before the court or Board for dis- 
cussion, much less decision, so that the 
Sterling and Schultz questions could not be 
encountered. But assuming jurisdiction had 
been found, would these latter cases not now 
become important? It is submitted that this 
question must be answered in the affirma- 
tive; and now a possible line of Sterling- 
Schultz limitation per se seems to be in the 
offing. 

The majority opinion in the Jamestown case 
stated that the record disclosed, and the 
trial examiner had found, that “the Re- 
spondent picketed the trucks of Pearl City 
Fuel Corporation . . . when they arrived 
at the site of a local construction job of 
Scalise .. . and another such job of Carlson.” 


The trial record and the two opinions are 
barren of any facts or statements concern- 
ing any further or different similarity with 
the Sterling and Schultz cases, and we must 
therefore assume that the Sterling limiting 
conditions permitting secondary picketing 
were fully complied with by the union. Un- 
der such doctrine, therefore, assuming juris- 
diction had been found in the case under 
discussion, then the next question would 
have been the applicability of the Sterling 
decision; and it seems that the instant facts 
bring the case within such Sterling holding. 


It is at this point that a possible limitation 
appears, for the Board has set forth a second 
jurisdictional element in this type of case, 
namely, that called by the dissent the “total 
impact” theory, which involves “a general 
plan,” as the majority put it, “to bring 
secondary pressure upon employers other 
than those actually involved.”“ Assume 
that jurisdiction had been found, and that 





the Sterling theory put forth by the union 
now attempted to justify the picketing of 
Scalise and Carlson—Could not the Board 
utilize the total-impact theory to hold that, 
where the effects of such picketing carry be- 
yond the locality and affect interstate com- 
merce to a degree deemed unreasonable, such 
secondary picketing would be denounced? 


This, of course, blends * the Apex Hosiery 
case “ with the cases involving the Board’s 
discussion of secondary boycotts; but a 
policy question is here interposed which may 
conceivably be determinative. This is the 
present international and national situation 
which requires production and some degree 
of labor-management stability, so that not 
only may the Board conceivably alter com- 
pletely its jurisdictional standards but, as- 
suming retention, it may also utilize that 
total-impact concept more than before in 
secondary boycott cases; and in such latter 
type the Sterling holding may be modified 
as above indicated. 


In other words, there is no hard-and-fast 
policy or fact holding which can be perma- 
nently relied upon by the small businessman, 
and it is submitted that this is as it should 
be. Senator Taft’s feeling that it was im- 
possible to distinguish between good and 
bad secondary boycotts, and that if a sec- 
ondary boycott were involved in a fact situa- 
tion it should be ipso facto condemned, “ was 
denounced“ by President Truman in his 
veto message because the bill would deprive 
labor of the power of exorcising sweat shop 
conditions and competition “by permitting 
employers to halt. every type of secondary 
boycott, not merely those for unjustifiable 
purposes.” “ While the intent of Congress 
seems incontestably to support outright and 
blanket condemnation, the election returns 
have removed the Republican Congressional 





“In footnote 3 of the Jamestown case the 
majority stated: ‘In secondary boycott cases 
as in other types of cases, the Board will 
determine the exercise of jurisdiction by con- 
sidering the total impact of the alleged con- 
duct. E. g. Carpenter and Skaer (2 CCH Labor 
Law Reports (4th Ed.) { 10,062], 90 NLRB, 
No. 78.”’ 

“Ts this a “forced” blending? 

#In this opinion Mr. Justice Stone distin- 
guished between primary intent and objectives 
and the secondary (inevitable) intent in every 
Strike (which results in a limitation or restric- 
tion upon production). If the latter were suf- 
ficient under the Sherman Act then every strike 
could well be illegal, but ‘‘the Sherman Act was 
not enacted to police interstate transportation, 
or to afford a remedy for wrongs, which are 
actionable under state law, and result from 
combinations and conspiracies which fall short, 
both in their purpose and effect, of any form of 
market control of a commodity."’ (310 U. S., 
at p. 512.) 
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“ See quotation from his Senate arguments in 
article cited, footnote 6, at p. 1012. 

* And also prior thereto, in his 1947 State 
of the Union Message delivered in January, 
before the passage of the Taft-Hartley Act over 
his veto. For the particular quotation here 
used, see either ‘‘Minority Views,”’ cited at 
footnote 34, at p. 13, or Senator Murray’s argu- 
ments (93 Congressional Record 5107) against 
the pending bill, wherein he quotes: ‘The ap- 
propriate goal is legislation which prohibits 
secondary boycotts in pursuance of unjustifiable 
objectives, but does not impair the unien’s right 
to preserve its own existence and the gains in 
genuine collective bargaining.”’ 

“ Paragraph 4 of the veto message on the 
Taft-Hartley ‘Bill. Senator Taft’s response, 
upon the floor of the Senate on June 23, 1947, 
was that ‘‘neither the Secretary of. Labor nor 
the Chairman of the NLRB was able to tell us 
in specific terms what a justifiable secondary 
boycott is.”” (93 Congressional Record 7683.) 
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majority and a cold-turning-warm national 
conflict is now raging. Under these cir- 
cumstances policy requirements for the ef- 
fectuation of the purposes of the act indicate 
the need for a slight degree of fluidity, albeit 
a great proportion of certainty, but retention 
of contro] thereon in all respects. 


Possible No-Man’'s Land? 


Since the power of Congress over inter- 
state commerce is plenary “ and susceptible 
of no state diminution or interference, the 
Board’s authorized jurisdiction embraces 
exactly what Congress intended to grant and 
no more.“ In a limited grant no federal 
court jurisdiction is had outside the terms 
of the construed statute,” whereas in an un- 
restricted grant percentages are immaterial.” 
Having power over a subject does not in- 
volve, as a corollary, a requirement that the 
power must be exercised,” so that power and 
limited exercise are constitutionally com- 
patible. While Congress has given power to 
the Board in 8 (b) (4) situations, and has 
required the General Counsel to apply for 
injunctions where an (A), (B) or (C) case is 
initiated, the power and requirement stem 
from facts, rather than from a Congressional 
grant per se. 


For example, when there is no federal con- 
nection with intrastate commerce, the state 
is free to control it, so that the Commerce 
Clause itself does not confer power—rather, 
it is the constitutional grant over a certain 
kind of commerce, namely, interstate com- 
merce. Therefore, the facts of a particular 
case must be checked preliminarily, as in the 
Apex. Hosiery case, for jurisdiction. This 
also applies to an unfair labor practice case 
where, even though a complete grant of all 
power is assumed, such power per se is still 
constitutionally limited, so that again a 
preliminary fact examination is required to 
see whether Congress (and, by delegation, the 
Board) has power over the particular fact 
situation. Thus, in limited or unlimited 
grants jurisdiction is always an initial ques- 


tion. Here again another possibility emerges : 
Assuming a grant of unlimited jurisdiction, 
did Congress “intend” that it be exercised, 
willy-nilly, and regardless of the purpose 
of the grant, the consequences and the 
changing situation? 


Obviously, an outrighteaffirmative would 
result in agencies like the present Board, 
the Interstate Commerce Commission, the 
Atomic’Energy Commission, etc., becoming 
automatons and thereby defeating the very 
reason for their creation; but an outright 
negative would set up these agencies on a 
plane of equality with Congress, and the 
tripartite separation of power would be in- 
creased by one into a fourfold one, an 
obviously unconstitutional delegation and 
legal improbability. It is not in either ex- 
treme but in a mean that a solution is found, 
for insofar as the Board is given a mandate 
and provided with tools, it should fulfill its 
functions; likewise, insofar as the Board’s 
powers cannot be utilized to their maximum 
because of unavailability and/or ineffective- 
ness of means, partial fulfillment only is 
possible. Furthermore, assuming power plus 
means, with no possibility of misinterpreta- 
tion, changing conditions may still render 
it desirable that a policy alteration occur. 
Has not Title IV of the act, setting up a 
joint committee, i. e., the Watch-Dog Com- 
mittee, impliedly taken all this into account? 


It is thus a situation analogous to federal 
permission to states to act within ordinarily 
prohibited commerce™ or compact™ fields, 
to give but two illustrations, so that, because 
of the creation of the joint committee, may 
it not be inferred that the Board has some 
leeway not only to create labor policy but 
also to refuse to exercise its power in all 
Situations granted by Congress?™ If this 
is correct, and it follows reasonably, then a 
dilemma confronts the Board and the Con- 
gress: Since no state jurisdiction exists over 
commerce either where the subject matter 
is not susceptible of state regulation (i. e., it 
is exclusively interstate and national™) or 
where Congress has acted under its right of 





* Gibbons v. Ogden, 9 Wheat. 1 (1824). 

* Board jurisdiction is upheld over industries 
and businesses which may affect interstate 
commerce (NLRB v. Jones & Laughlin Steel 
Corporation, 1 LABOR CASES { 17,017, 301 U. S. 
1 (1937)) regardless of percentages (NLRB v. 
Friedman-Harry Marks Ciothing Company, 1 
LABOR CASES { 17,020, 301 U. S. 58 (1937)), total 
production of less than one half of one per cent 
of the country’s entire production being suf- 
ficient to enable the federal government to 
assume jurisdiction. Compare the Apex Hosiery 
case, on a basis of percentages and amounts. 

* The Apex Hosiery case, cited at footnote 3. 
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%® Friedman-Harry Marks Clothing Company, 
cited at footnote 48. 

51 Cooley v. Board of Wardens of Philadelphia, 
12 How. 299 (1851). 

"= The Cooley case, cited at footnote 51; Leisy 
v. Hardin, 135 U. S. 100 (1890); and In re 
Rahrer, 140 U. S. 545 (1891). 

%8 Virginia v. Tennessee, 148 U. S. 503 (1893). 

% Obviously, questions do not result in affirm- 
ative statements or conclusions but it is felt 
that the probabilities are in support of the con- 
clusions which may now be drawn. 

% The Leisy case, cited at footnotg 52. 
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pre-emption ™ (in a case where the subject 
matter is not exclusively interstate and na- 
tional, and so is able to be state regulated"), 
power in all respects automatically ousts the 
states from asserting jurisdiction even though 
the Board does not desire, does not assert 
or affirmatively rejects such jurisdiction.® 
Section 10 (a) oF the act, permitting the 
NLRB to cede jurisdiction to state boards, 
provided the state’s corresponding provision 
and construction does not conflict, is of no 
aid, for it is more difficult, if not impossible, 
to obtain federal-state uniformity than it was 
to obtain federal-state cooperation under the 
Wagner Act. 


The dilemma creates a new no-man’s land 
which can be solved by: (a) Congressional 
action, which is a faint possibility at present; 
(b) state conformity,” which is likewise a 
faint hope; or (c) judicial awareness of the 
problem and a relaxation of the exceedingly 
severe approach in decided cases where an 
agency specifically rejects jurisdiction on 
grounds such as those given in the Board’s 
policy declarations on jurisdiction in 1950 
and now. This, it must be confessed, is more 
of a faint possibility than the first two, be- 
cause the judicial approach is to determine 
Congressional intent and follow it, regard- 
less of policy changes which ordinarily may 
be required, for Congress is still available 
for amending legislation. Since it is appar- 
ently conceded by most courts and writers, 


and even by the Board, that national juris- 
diction is here exclusive and pre-empted, a 
major alteration in judicial policy itself is 
required before no-man’s land becomes 
habitable. 


Conclusions 

The preceding discussion has given various 
possibilities concerning secondary boycott 
jurisdiction in the future, but what are the 
probabilities?“ An informed guess is that 
the mathematical standards enunciated in 
1950 and now adopted for secondary boycott 
cases, plus the total-impact concept, will be 
retained ; that future Jamestown situations will 
be decided primarily upon the question of 
such jurisdictional requirements, rather than 
upon total impact; that the secondary boy- 
cott Sterling holding will be followed, inso- 
far as its own limiting aspects are found 
in other situations, and will not be modified 
by the new secondary boycott jurisdictional 
policy approach; and that a no-man’s land 
will remain in various labor relations fields, 
insofar as Taft-Hartley pre-emption ousts 
states from asserting jurisdiction where the 
NLRB rejects it because of a policy reason. 
Unusual and difficult cases undoubtedly will 
arise, and will be treated by either modifying 
these rules or by adopting a new one, with 
the probabilities favoring the former method 
through use of exceptions or fact dif- 
ferentiations. [The End] 





56 The present Taft-Hartley Act. 
5%t The Cooley case, cited at footnote 51. 


% See UAW v. O’Brien, 339 U. S. 454 (1950); 
Plankinton Packing Company v. WERB, 17 
LABOR CASES { 65,595, 338 U. S. 953 (1950); 
LaCrosse Telephone Corporation v. WERB, 16 
LABOR CASES { 64,913, 336 U. S. 18 (1949); 
Bethlehem Steel Corporation v. NYSLRB, cited 
at footnote 7; Norris Grain Company v. Nor- 
daas, 19 LABOR CASES { 65,999 (Minn., 1950); 
Pocahontas Terminal Corporation v. Portland 
Building Trades Council, 19 LABOR CASES 
— 65,998 (DC Me., 1950); Ryan v. Simons, 18 
LABOR CASES { 66,005, 100 N. Y. S. (2d) 18 
(1950). See also Archibald Cox and Marshall J. 
Seidman, ‘Federalism and Labor Relations,’ 
64 Harvard Law Review 211 (1950); Charles C. 
Killingsworth, State Labor Relation Acts (Uni- 
versity of Chicago Press, 1948), Chap. 12. 


5° Plus Board cession under Section 10 (a). 


© The Supreme Court may or may not decide 
several questions concerning jurisdiction and 
boycotting in the very near future, perhaps 
even while this is being distributed. In Denver 
Building & Construction Trades Council v. 
NLRB, 18 LABOR CASES { 64,949, 186 F. (2d) 
326 (CA of D. C., 1950), Circuit Judge Fahy 
delivered an excellent summation of dollars and 
percentage jurisdictional requirement  back- 
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ground, the case being a very close one insofar 
as any effect upon interstate commerce was in- 
volved (p. 330), and on this question Circuit 
Judge Clark dissented from the majority's up- 
holding of Board jurisdiction. As to whether 
a primary or secondary boycott was before 
them, the entire bench agreed that it was pri- 
mary in nature even though secondarily an 
effect might occur which bordered on an 8 (b) 
(4) (A) violation. At page 336, Judge Fahy 
dilated upon this and seemingly utilized the 
New York “‘unity of interest’’ doctrine’s empha- 
sis upon ‘‘necessity,’’ as heretofore given in 
this Journal (footnote 6), and which the Na- 
tional Labor Relations Board has seemingly 
adopted slightly in the recent Schultz and Ster- 
ling cases. The Board has obtained certiorari 
in said Denver Building case (71 S. Ct. 281 
(December 11, 1950, summary docket)), and the 
case is now pending. See, also, on the question 
of secondary boycotts in alleged local situations: 
International Brotherhood of Electrical Workers 
v. NLRB, 17 LABOR CASES { 65,626, 181 F. (2d) 
34 (CA-2, 1950); NLRB v. Local 74, 18 LABOR 
CASES { 65,690, 181 F. (2d) 126 (CA-G, 1950); 
and International Rice Milling Company v. 
NLRB, 18 LABOR CASES { 65,848, 183 F. (2d) 21 
(CA-5, 1950). Im these last three certiorari has 
also been granted, upon union, union, and 
Board application, respectively, all December 
11, 1950, and in 71 S. Ct. 278, 277 and 278 re- 
spectively, and they are now pending with the 
Denver case. 
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Picketing and Secondary Boycotts 
Under the Taft-Hartley Act 


By WINTHROP A. JOHNS, Assistant General Counsel, NLRB 





A SUMMARY OF BOARD RULINGS AND COURT VIEWS ON 
SUCH PERPLEXING QUESTIONS AS WHEN PICKETING IS PEACE- 
FUL, WHERE IT IS LEGAL AND WHAT MAKES IT ‘‘PRIMARY”’ 





ICKETING and secondary boycotts 

and the restrictions placed on each by 
the provisions of the National Labor Re- 
lations Act as amended in 1947? form the 
subject matter of this article. This act is 
commonly called, and for brevity will be 
referred to as, the Taft-Hartley Act. I 
will discuss picketing first, as all of us 
have had some personal contact with picket- 
ing and probably but few of us have had 
any direct experience with secondary boycotts. 

I am-not writing as an official representa- 
tive of either the National Labor Relations 
Board or the General ‘Counsel’s office. Ac- 
cordingly, the views which I may later 
express should not be regarded as the of- 
ficial position of the Board or its General 
Counsel or of anyone other. than myself. 
With that understanding, I will feel less 
restraint. 

As we all know, picketing has been a 
most important and effective aid to labor 
in its efforts to organize the unorganized 
and in its disputes with employers. Tradi- 
tionally, union members are reluctant to 
cross a picket line regardless of the mes- 
sage being conveyed by the picket.* Others, 
although they are not union members or 
necessarily sympathetic to the cause being 
pleaded, are no less reluctant to cross a 


picket line. As the labor movement has ex- 
panded, the value of picketing as a means 
of conscripting the support of both union 
members and nonmembers has increased. 


Picketing has been used by labor as a 
propaganda measure to win support for its 
strikes over wages, hours and working con- 
ditions. It has been used effectively by 
labor to influence workers to join its ranks, 
to persuade employers to unionize their 
shops, to enlist public support in its dis- 
putes and to induce consumers’ boycotts. 
It also has been utilized by labor as a 
means of inducing work stoppages among 
employees of employers with whom no dis- 
pute exists in order to bring about favorable 
settlements from employers with whom it 
is in dispute. In short, with the possible 
exception of the strike, picketing has been 
labor’s most widely used arfd effective 
technique for achieving its ends. 


As already indicated, the effectiveness of 
picketing generally does not depend on the 
number of pickets stationed in the vicinity 
or on their threatening demeanor. With 
rare exceptions, organized labor has been 
content to rely on the appeal of one or 
more peaceful pickets to accomplish its 
object. Accordingly, my remarks will be 
confined primarily to the effect of the Taft- 
Hartley Act on peaceful picketing. 





161 Stat. 136ff., 29 USC Sections-141ff. 

? Compare Hughes v. Superior Court of Cali- 
fornia, 18 LABOR CASEs { 65,762, 339 U. S. 460, 
465; Wohl v. Bakery & Pastry Drivers € 
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Helpers, Local 802, 5 LABOR CASES { 51,136, 315 
U. S. 769; Printing Specialties & Paper Con- 
verters v. Le Baron, 15 LABOR CASES { 64,879, 
171 F. (2d) 331 (CCA-9, 1948). 
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T-H’s Section 8 (b) 


Practically all the provisions of the Taft- 
Hartley Act constituting restrictions on 
picketing are found in the subsections of 
Section 8 (b).° Section 8 (b) is the portion 
of the act which declares to be unfair labor 
practices certain conduct on the part of 
unions and their agents deemed by Con- 
gress to be harmful and obstructive to 
the flow of commerce. These unfair labor 
practices, upon application of the Board, 
are subject to restraining orders by the 
Board and the courts under the subsections 
of Section 10 of the act. 

In the majority of cases after the filing 
of a charge the Board issues a complaint, 
hears the case through a trial examiner and 
issues a decision and order which later 
receives its coercive thrust through an en- 
forcement decree entered by a federal 
court of appeals. However, in a Section 
8 (b) (4) case which is thought to have 
merit, the Board, by mandate of Congress, 
is required to seek immediate restraint of 
the asserted violation of the act through an 
injunction proceeding initiated in a fed- 
eral district court. This requirement is con- 
tained in Section 10 (1) of the act. In 
addition, in cases arising under the other 
subsections of Section 8 (b) and in those 
arising under the subsections of Section 8 
(a), which declare certain conduct by em- 
ployers to be unfair labor practices, the 
Board may, in its discretion, seek temporary 
injunctive relief in the district courts. This 
authority is contained in Section 10 (j) 
of the act. To permit the issuance of 
these restraints by the federal courts, Sec- 
tions 10 (h) and 10 (1) of the act waive 
the provisions of the Norris-LaGuardia Act 
that restrict the issuance of federal court 
injunctions in labor disputes. 

Section 8 (b), which as I have said de- 
clares certain conduct by labor organiza- 
tions and their agents to be unfair -labor 
practices, contains six numbered snbsec- 
tions. Two of the numbered subsections, 8 
(b) (1) and 8 (b) (4), are further divided 
into lettered subparagraphs. Each subsec- 
tion and subparagraph forbids a different 
kind of union conduct. Section 8 (b) (1) 
(A) bans restraint and coercion of em- 
ployees in the exercise of the right of self- 
organization. This section prohibits, principally, 
physical violence and _ other  intimi- 





datory conduct directed at employees, such 
as nonpeaceful picketing. Section 8 (b) (1) 
(B) prohibits restraint or coercion of an 
employer in the selection of a representa- 
tive for purposes of collective bargaining 
or the adjustment of grievances. This sec- 
tion prohibits, for example, coercive tactics 
designed to require an employer to do his 
bargaining or settle the grievances of his 
employees through a particular individual. 
Section 8 (b) (2) prohibits attempts to 
cause an employer to discriminate against 
employees in regard to employment, either 
to encourage or to discourage union mem- 
bership. This section, together with Section 
8 (a) (3), prohibits closed shops and other 
discrimination against employees because 
of union activities or the absence of such. 
Section 8 (b) (2) restrains unions and Sec- 
tion 8 (a) (3) applies to employers. Section 
8 (b) (4) and its four subparagraphs, let- 
tered (A) through (D), prohibits the in- 
ducement or encouragement of employees 
to cease work for certain specified objec- 
tives. Specifically, the first part of Section 
8 (b) (4) (A) prohibits the inducement of 
employees not to work in order to compel 
an employer or self-employed person to 
join a labor organization or employer as- 
sociation. The second part of Section 8 
(b) (4) (A) prohibits the encouragement 
of employees to refuse to work in order to 
require one person to cease doing business 
with another person. This latter provision 
is commonly refetred to as the secondary- 
boycott prohibition. Section 8 (b) (4) (B) 
forbids the incitement of employees to sus- 
pend work in order to compel another em- 
ployer to recognize or bargain with a union 
which has not been certified by the Board 
as the representative of his employees. This 
section is designed to restrict so-called 
sympathy strikes and boycotts in support 
of demands for recognition and bargaining 
rights. Section 8 (b) (4) (C) bans the in- 
ducement of employees to refrain from 
working in order to force an employer to 
recognize or bargain with one union when 
another union has been certified by the 
Board as the bargaining representative of 
the employees involved. This section is 
intended, primarily, to prevent a union 
which has lost a Board-conducted election 
to another organization from trying to force 
its recognition by the employer regardless 
of the employer’s obligation under the law 








* As another possible source for restraint of 
picketing, see Section 302 of the act which out- 
laws certain kinds of payments to organizers 
and certain welfare plans which do not conform 
to the standards set forth in the section. Prob- 


258 


ably, picketing in support of a demand for a 
payment or welfare plan prohibited by the 
section would be held subject to restraint: (Sec- 
tion 302 (e)). 
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to recognize the certified group. Section 8 
(b) (4) (D) makes unlawful the encourage- 
ment of employees not to work in order to 
require an employer to assign particular 
work to members of one union or group 
rather than to members of another union or 
group. This is the so-called jurisdictional- 
disputes section of the act. Section 8 (b) 
(5) requires under certain circumstances 
that unions refrain from charging excessive 
dues or fees. Section 8 (b) (6) prohibits 
attempts to exact money from employers 
for services not to be performed. This is 
the so-called antifeatherbedding section. 


Most of these sections bar conduct 
whether it involves primary action or sec- 
ondary action. Primary action may be 
described as action directed at the employer 
with whom the union is in dispute. Second- 
ary action is that taken against an em- 
ployer not directly involved in the dispute 
to bring pressure on the employer who is 
the main target of the union. Only the 
second halves of Sections 8 (b) (4) (A) and 
8 (b) (4) (B), the so-called secondary- 
boycott and sympathy-strike sections, are 
directed solely at secondary action. 


Congressional Authority 
to Restrict Picketing 


It seemed clear from the face of the 
statute as well as from the hearings, the 
debates in Congress and the committee re- 
ports on the bills that became the Taft- 
Hartley Act, that Congress intended to 
forbid -all conduct—including picketing— 
designed to achieve the ends which it had 
declared to be unlawful in Section 8 (b) 
of the act. As the legislative history dis- 
closes, Congress was aware that it was to 
a large extent by picketing that the con- 
duct being outlawed had. been achieved 
in the past. The question to be answered 
seemed to be solely, whether Congress con- 
stitutionally could bar picketing as a means 
to the objectives declared unlawful in the act. 


The Congressional power constitutionally 
to restrict or ban picketing as in the act 
was tested first in the courts in cases aris- 


ing under Section 8 (b) (4). This was be- 
cause Section 10 (1) of the act, previously 
mentioned, requires that priority be given 
to a case arising under Section 8 (b) (4), 
and makes it mandatory that the Board 
apply to a district court for temporary in- 
junctive relief pending its decision of the 
matter. 

In the latter part of 1947 there was a con- 
siderable body of respectable opinion— 
larger then than now—to the effect that either 
most of the provisions of the act which | 
have mentioned would be declared uncon- 
stitutional, or the attempt to ban picketing 
under them would be held invalid as an 
unconstitutional interference with the rights 
of freedom of speech and assembly. 


To some extent at least these individuals 
appeared justified in their view of the un- 
constitutional scope of many of these sec- 
tions of the act. The Supreme Court, in 
a number of decisions beginning in 1937 
with the Senn case,® had assimilated peace- 
ful picketing to speech and accorded to it 
the constitutional protection of speech. In 
the Thornhill and Carlson cases,* it had struck 
down sweeping antiloitering and antipicket- 
ing statutes as abridgements of the con- 
stitutionally protected rights of freedom of 
speech and freedom of the press. In the 
Swing and Angelos cases," it had refused to 
permit the Illinois and New York courts 
to forbid stranger picketing on the ground 
that the state courts’ actions contravened 
the unions’ right of free discussion. In the 
Wohl case,* it had refused to permit the 
New York courts to ban the picketing of 
bread manufacturers and retailers who did 
business with self-employed bread peddlers, 
although the basic dispute was with the 
peddlers over their refusal to accede to 
union demands. The ground asserted for 
the decision was that the picketing ban un- 
constitutionally limited the union’s freedom 
of communication. 


On the other hand, during the same 
period, the Supreme Court in the Meadow- 
moor® case had sustained an injunction 
which prohibited future peaceful picket- 
ing because picketing had led to violence 
in the past. In addition, in the Ritter case,” 





* Wadsworth Building Company, Inc. et ai., 
2 CCH Labor Law Reports (4th Ed.) { 8657, 
81 NLRB 802. 

5 Senn v. Tile Layers Union, 1 LABOR CASES 
f 17,023, 301 U. S. 468. 

* Thornhill v. Alabama, 2 LABOR CASES 
{ 17,059, 310 U. S. 88; Carlson v. Alabama, 310 
U. S. 106. 

™ Swing v. AFL, 3 LABOR CASEs { 51,112, 312 
U. S. 327; Angelos v. Mesevich, 7 LABOR CASES 
{ 51,567, 320 U. S. 293. 
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8 Wohl v. Bakery & Pastry Drivers & Helpers, 
Local 802, footnote 2. 

* Meadowmoor Dairies, Inc. v. 
Drivers’ Union, 3 LABOR CASES 
U. S. 287. 

” Carpenters and Joiners Union, Local 213 v. 
Ritter’s Cafe, 5 LABOR CASES { 51,137, 315 U. S. 
722. 
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it had permitted Texas to forbid picketing 
at the cafe of the owner of a building which 
was being erected at another location be- 
cause the dispute was with the building con- 
tractor over the employment of union labor 
in the erection of the new building and not 
with the cafe owner over the operation of 
his cafe. 


Ritter and Wohl 


However, the significance of the conclu- 
sions reached in the last two decisions was 
obscured by restrictive language in the de- 
cisions themselves and seemingly contrary 
holdings in other cases. Thus, in the Mead- 
owmoor case, the Court advanced as the 
justification for the restraint of future 
peaceful picketing in that case the reason- 
ableness of the belief that violence might 
otherwise recur, since in the past such had 
been a concomitant of peaceful picketing. 
Subsequently, in the Angelos case, the scope 
of the Meadowmoor holding was even more 
specifically restricted to the facts upon 
which it was predicated. In the Ritter case, 
the Court, after reviewing the statements 
in its earlier cases to the effect that picket- 
ing is subject to qualification by the “power 
of a state to set the limits of permissible 
contest open to industrial combatants,” ™ 
noted merely that Texas had not exceeded 
this power in confining the dispute to the 
industry in which it arose. As you may 
recall, the dispute in that case involved 
practices in the construction industry, 
whereas the picketing was directed at a 
cafe some distance removed from the 
particular construction project involved. 


It would have been more obvious that the 
Ritter case forecasted a trend away from 
the Court’s recent decisions and indicated 
only one boundary at which a state, in 
the public interest, could- draw the line 
against peaceful picketing if the Ritter de- 
cision had not also expressly distinguished 
itself from that of the Wohl case issued on 
the same day. From the Ritter decision, it 
would appear that the prohibition against 
peaceful picketing was sustained in this 
case and disallowed in the Wohl case be- 
cause of the difference in the disputes in- 
volved in the two cases. In the Ritter case, 
the restraint was proper because the pick- 
eted cafe had no industrial connection with 
the dispute which arose in connection with 


the construction of the cafe owner’s build- 
ing, whereas in the Wohl case, the restraint 
was unconstitutional because there was 
such a connection between the picketed 
manufacturers and retailers of bread and 
the intermediaries, the bread peddlers, 
with whom the union had its basic dispute. 


Yet, upon examination, the Wohl decision 
itself seems to negate this reasoning and to 
support a belief that the Supreme Court’s 
thinking was undergoing a change. The 
majority’s opinion in the Wohl case, al- 
though it did not indicate the result were 
it otherwise, nevertheless noted the absence 
of a finding by the state court that the 
union’s conduct was harmful to the public 
good. This suggested, at least, that some 
of the members of the Court might be con- 
templating, in an appropriate case, a return 
to the Court’s earlier views regarding pick- 
eting. Likewise, the concurring opinion of 
Justice Douglas in that case might be said 
to forecast an intention by the Court to 
limit the apparent implications of its more 
sweeping decisions banning restraint of 
picketing. It was in that case that Justice 
Douglas noted that picketing is more than 
speech and that it involves elements which 
“may induce action of one kind or another, 
quite irrespective of the nature of the ideas 
which are being disseminated.” * 


Thus, at the time court litigation over 
the Taft-Hartley Act restrictions on picket- 
ing began in the latter part of 1947, the 
federal law on the subject was far from 
clear. It seemed that peaceful picketing, be- 
cause of its attributes of speech, was in 
some measure to be accorded the Con- 
stitution’s protection of speech. Likewise, 
it seemed clear that under the Supreme 
Court’s decisions this protection was not 
to be shrivelled or abridged by sweeping 
indiscriminate statutes or ordinances or by 
artificial or arbitrary standards, such as 
the absence of an employee-employer rela- 
tionship between the pickets and the one 
being picketed, or the absence of a labor 
dispute within the state’s definition between 
the pickets and the one being picketed; nor, 
it seemed, was the right to picket to be 
limited purely in the interest of private 
individuals or a class of individuals. On 
the other hand, it seemed equally plain 
that picketing, whether it was to be re- 
garded as speech or something more, was 
subject to at least some limitation in the 





11 Thornhill v. Alabama, footnote 6, at pp. 103- 
104. 

122 Justice Frankfurter’s statement for the ma- 
jority in Ritter, footnote 10, at p. 727, should 
also be noted in this connection: ‘‘As a means 
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of communicating the facts of a labor dispute, 
peaceful picketing may be a phase of the con- 
stitutional right of free utterance.’’ (Italics 
supplied.) 
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public interest. The extent to which picket- 
ing might be restricted for the common 
good, however, was much in doubt. Must 
the abridgement be limited to the prohibi- 
tion of acts of violence and the prevention 
of the picketing of persons who were out- 
side the area of the industry in which the 
dispute arose? or was the line between the 
right of workers*to freedom of communica- 
tion in their industrial disputes and the in- 
terest of the state in the welfare of the 
people as a whole to be drawn somewhere 
between the total abolition of free discus- 
sion, overturned in the Thornhill and Carl- 
Son cases, and the narrow limitation sustained 
in the Meadowmoor and Ritter cases? Finally, 
on which side would the Taft-Hartley Act 
restraints on picketing fall when the line 
was drawn? 


First 10 (1) Injunction Proceeding 


The first Section 10 (1) injunction pro- 
ceeding was filed in the District Court for 
Kansas ® and involved an alleged violation 
of Section 8 (b) (4) (A), the section which 
bans secondary boycotts. The facts were 
not unlike those in the Wohl case. Wads- 
worth, with whom the union had a dispute 
over wages and working conditions, man- 
ufactured prefabricated houses. Klassen, 
a speculative builder, purchased Wads- 
worth’s houses for erection and sale to the 
public. To bring pressure on Wadsworth, 
the union picketed Klassen’s building site. 
This caused union craftsmen to refuse to 
work for Klassen and induced union drivers 
to refuse to make deliveries to the site. As 
a consequence, Klassen’s operations were 
brought pretty much, to a standstill. The 
district court enjoined the picketing as un- 
lawful inducement of employees not to work 
within the meaning of Section 8 (b) (4) 
(A). The case was appealed to the Court 
of Appeals for the Tenth Circuit which 
sustained the injunction.“ In a surprisingly 
short discussion of the subject, this court, 
as had the district court, sustained both 
the constitutionality of Section 8 (b) (4) 
(A) and the restraint of picketing there- 
under. The court of appeals noted that 
although peaceful picketing may be a 
“phase” of free utterance, it is not for that 
reason immune from regulation. Relying on 
the Ritter case, it held that Congress could 
prohibit “picketing of premises as a means 


of waging a secondary boycott which has 
the effect of substantially burdening or 
obstructing interstate commerce.” Thus, it 
seems, the court tested the statute as a 
reasonable regulation of picketing in the 
public interest and found no constitutional 
infirmity in the statute. 

The next picketing case to reach the 
courts also involved a violation of Section 
8 (b) (4) (A). The production and main- 
tenance workers at the Los Angeles plant 
of Sealright were on strike. To make their 
strike more effective, members of the Seal- 
right union picketed interstate carriers 
while they were handling shipments for 
Sealright and induced a suspension of those 
shipments by work stoppages at the prem- 
ises of the secondary employers. A Cal- 
ifornia district court enjoined the picketing 
upon application of the Board.” On appeal 
to the Court of Appeals for the Ninth 
Circuit, the injunction was sustained.” The 
Ninth Circuit, upon a fuller discussion of 
the subject than that by the Tenth Circuit 
in the Wadsworth case, also held that it was 
constitutionally permissible for Congress “to 
safeguard the national interest in the free - 
flow of commerce” and ban picketing de- 
signed to draw into a dispute the employees 
of an employer who is not a party thereto. 
Ritter was again relied upon to justify the 
result, and Wohl was limited to its facts. 


“Unlawful Object’ Test Applied 


While the Ninth Circuit in the Sealright 
case also tested the statute as a reasonable 
regulation of picketing in the public wel- 
fare, the Court of Appeals for the Second 
Circuit, at about the same time, applied 
the “unlawful object” test to sustain a dis- 
trict court injunction against picketing 
issued on motion of the Board in a Section 
8 (b) (4) (C) case.” Section 8 (b) (4) (C) 
prohibits the inducement of workers to 
strike to force an employer to recognize 
one union when another union has been 
certified by the Board as the bargaining 
representative of the employees involved. 
This section forbids the inducement of a 
work stoppage for the object mentioned 
even though the stoppage is sought to be 
brought about solely among the employees 
of the employer with whom the union has 
the dispute. The case before the Second 
Circuit involved these facts: A union not 





18 Sperry v. United Brotherhood of Carpenters 
& Joiners, 14 LABOR CASES { 64,249 (DC Kan., 
1948). 

14 Sperry v. United Brotherhood of Carpenters 
é& Joiners, 15 LABOR CASES { 64,814, 170 F. (2d) 
863 (CCA-10, 1948). 
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% Le Baron v. Printing Specialties & Paper 
Converters, 14 LABOR CASES { 64,290, 75 F. 
Supp. 678 (DC Calif., 1948). 

1% Printing Specialties 4 Paper Converters v. 
Le Baron, footnote 2. 

11 Douds v. Local 1250, Retail Wholesale De- 
partment Store Union, 170 F. (2d) 700 (CCA-2). 
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eligible for certification as a bargaining 
representative under the procedures of the 
act because of its failure to file non-Com- 
munist affidavits as required by the act, 
picketed Oppenheim-Collins’ department 
store in New York to compel the store to 
recognize it as bargaining agent for the 
store’s clerks. During the picketing, an- 
other union petitioned the Board for certifi- 
cation as the representative of the same 
employees. The other union won the 
election conducted by the Board and was 
certified as the representative of the em- 
ployees. Nevertheless, the picketing union 
continued to picket the store to induce em- 
ployees not to work in order to force the 
store to recognize it instead of the certified 
union. The court held that Congress had 
declared such conduct to be illegal and 
sustained the injunction. 


In addition to the cases which I have 
mentioned, numerous other cases involving 
picketing restraints imposed under the 
various subparagraphs of Section 8 (b) (4) 
have been litigated by the Board in the 
district courts and the courts of appeals. 
These included cases under the subpara- 
graphs which prohibit primary action as 
well as cases under the subparagraphs 
which ban secondary action only. With one 
possible exception, no court has challenged 
the constitutional power of Congress, in the 
interest of eliminating harmful obstructions 
to the flow of commerce, to forbid picketing 
which is designed to encourage employees 
not to work for one of the purposes 
enumerated in the section.” Three cases 
raising this question, which in the lower 
courts had been decided in favor of the 
constitutional power of Congress to impose 
the restriction on picketing, are now before 
the Supreme Court on petitions for certio- 
rari.” As they involve new legislation, it is 
not unlikely that the Supreme Court will 
grant the writs and review the cases. 


In addition to the restrictions on picket- 
ing imposed by the several subparagraphs 


of Section 8 (b) (4), it seems reasonably 
certain from Board decisions and com- 
plaints issued by the General Counsel that 
the act will be construed to forbid, under 
Section 8 (b) (1) (B), peaceful picketing 
to restrain or coerce an employer in the 
selection of a representative for purposes 
of collective bargaining or the adjustment 
of grievances; to forbid, under Section 8 
(b) (2), picketing to cause or attempt to 
cause an employer to discriminate against 
an employee to encourage or discourage 
union membership; and to forbid, under 
Section 8 (b) (6), picketing to secure pay 
for services not to be rendered, 


Cases Affirming Constitutionality 


Since the initial court decisions under 
the Taft-Hartley Act, the Supreme Court 
has rendered decisions in several picketing 
cases which seem to eliminate any reason- 
able basis to doubt the constitutionality of 
the restrictions on picketing contained in 
the act. These are the decisions in the Gib- 
oney case,” issued on April 4, 1949, and in 
the Hughes, Hanke and Gazzam cases,” issued 
on May 8, 1950. Each of the four decisions 
sustains an injunction against peaceful 
picketing issued on the ground that the 
picketing was for an unlawful object. 

In the Giboney case, the injunction pro- 
hibited a union from picketing a Kansas 
City, Missouri ice manufacturer to induce 
him to agree not to sell ice to peddlers with 
whom the union had a dispute. The injunc- 
tion was sustained on the ground that were 
the ice manufacturer to do as the union 
wished, it would violate the. state’s anti- 
trade-restraint statute. The Supreme Court, 
after reviewing its decisions in the Senn, 
Thornhill, Carlson, Ritter, Wohl and other 
cases, stated that none of them established 
a constitutional right of picketers “to violate 
valid laws designed to protect important 
interests of society.” 





18 The one possible exception is Brown v, Re- 
tail Shoe & Textile Salesmen’s Union, Local 410, 
18 LABOR CASEs { 65,917, 89 F. Supp. 207 (DC 
Calif., 1950). In that case, a Section 10 (1) in- 
junction proceeding under Section 8 (b) (4) 
(C), the California district judge expressed 
doubt that primary picketing constitutionally 
could be enjoined. This view of the California 
district court conflicts with that of the Court 
of Appeals for the Second Circuit in an identical 
proceeding under Section 8 (b) (4) (C), and is 
at variance with the result reached by its own 
Court of Appeals for the Ninth Circuit regard- 
ing primary action in a jurisdiction dispute 
case arising under Section 8 (b) (4) (D). See 
Le Baron v. Los Angeles Building 4 Construc- 
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tion Trades Council, 16 LABOR CASES { 65,167, 
84 F. Supp. 629. 

1” International Brotherhood of Electrical 
Workers, Local 501 et al. v. NLRB, Dkt. No. 
108; NLRB v. Denver Building & Construction 
Trades Council et al., Dkt. No. 393; United 
Brotherhood of Carpenters & Joiners et al. v. 
NLRB, Dkt. No. 387; all in the October Term, 
1950. 

»” Giboney v. Empire Storage & Ice Company, 
16 LABOR CASES { 65,062, 336 U. S. 490. 

21 Hughes v. Superior Court of California, 
footnote 2; Teamsters Local 309 v. Hanke, 18 
LABOR CASES { 65,763, 339 U. S. 470; and Build- 
ing Service Employees v. Gazzam, 18 LABOR 
CASES { 65,764, 339 U. S. 532. 
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In the Hughes case, the injunction re- 
strained picketing of a California grocery 
store to compel the store to employ Negro 
clerks in proportion to its Negro customers. 
The state court had decided that the store’s 
acquiescence in the demand of the pickets 
would be contrary to the judicially estab- 
lished state policy against discrimination in 
hiring because of race or color. The Su- 
preme Court accepted the state court’s 
limitation on picketing as a reasonable ex- 
ercise of its judicial power to declare state 
policy in such matters. 


In the Hanke case, the injunction restrained 
picketing of self-employed used-car dealers 
and gasoline service station operators in 
Seattle, Washington. The picketing was de- 
signed to force the dealers and operators to 
run as union shops and to conform to union 
rules requiring the employment of outside 
help under certain conditions. The state, in 
issuing the injunction, had concluded that 
the public interest in protecting the small 
businessmen from interference by the union, 
which had relatively few members employed 
by the businessmen, outweighed the union’s 
interest in their few members. The Su- 
preme Court endorsed the state court’s rea- 
soning and pointed out that the national 
trend was toward such restrictions, Section 
8 (b) (4) (A) of the act was cited by the 
Court as an example of the legislation de- 
signed to prohibit conduct similar to that 
enjoined in this case. 


In the Gazzam case, the injunction re- 
strained a union from picketing a small hotel 
at Bremerton, Washington. In that case, 
the object of the picketing was to compel 
the hotel owner to sign a contract which 
would have required his employees to be- 
come members of the union. The Court up- 
held the injunction on the ground that the 
hotel owner’s acquiescence in the union’s 
demands would have violated the state’s 
policy against employer coercion of an em- 
ployee’s choice of a bargaining representative. 

By these decisions the Supreme Court 
has clarified considerably the status of 
picketing and the authority of the states 


and federal government to regulate the 
terms and conditions of its use. It now 
seems clear that picketing is regarded by 
the Supreme Court as more than speech 
and inclusive of coercive aspects which make 
it vulnerable to prohibitions and limitations 
that in respect to pure speech might be un- 
constitutional. All four of these récent de- 
cisions refer to this aspect of picketing. 
Also, it now appears settled that picketing 
may be banned because it seeks ar’ unlaw- 
ful object or runs counter to public policy, 
regardless of whether the policy is set forth 
by the legislature in an enacted statute or 
established by a judicial interpretation. 
Moreover, from these. decisions and other 
recent decisions of the Court,” it appears 
likely that the Supreme Court will be re- 
luctant to overturn any reasonable regula- 
tion of picketing imposed by a state or the 
federal government in the community inter- 
est. Under this view of the Supreme Court's 
recent decisions, the restrictions on picket- 
ing contained in the Taft-Hartley Act hardly 
seem likely to be held unconstitutional by 
that Court or any other court. 


Ban on Secondary Boycotts 


Let us turn now to the subject of sec- 
ondary boycotts and the ban on them con- 
tained in Section 8 (b) (4) (A) of the 
Taft-Hartley Act. I. will endeavor to dis- 
cuss the general scope of the section and 
some of the more important problems the 
Board has had to solve in the enforcement 
of the section. 

As already imdicated, the secondary-boy- 
cott provisions of Section 8 (b) (4) (A), in 
substance, prohibit strikes or the induce- 
ment of work stoppages to compel one em- 
ployer or person to cease handling the 
products of, or doing business with, another 
employer or person.” Not all boycotts are 
banned by the section. In the first place, 
only those boycotts which are sought to be 
accomplishéd through strikes or the induce- 
ment or encouragement of employees not 
to handle products or to engage in work 
stoppages are forbidden.™ Boycotts which 





2 Lincoln Federal Labor Union v. Northwest- 
ern Iron & Metal Company, 16 LABOR CASES 
{| 64,898, 335 U. S. 525, 536-537. 

% Section 8 (b) (4) (A), insofar as it applies 
to secondary boycotts, reads as follows: 

“Section 8 (b) 

“It shall be an unfair labor practice for a 
labor organization or its agents— 

“. . . (4) to engage in, or to induce or en- 
courage the employees of any employer to 
engage in, a strike or a concerted refusal in 
the course of their employment to use, manu- 
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facture, process, transport, or otherwise handle 
or work on any goods, articles, materials, or 
commodities or to perform any services, where 
an object thereof is: (A) forcing or requiring 
any employer or other person to cease 
using, selling, handling, transporting, or other- 
wise dealing in the products of any other pro- 
ducer, processor, or manufacturer, or to cease 
doing business with any other person."’ 

* Wadsworth Building Company, Inc. et al., 
footnote 4. 
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may be achieved through direct appeals or 
threats to employers or through the co- 
operation of the consuming public are not 
prevented by the act. However, the induce- 
ment or encouragement of employees to 
refuse to work or to handle products is a 
violation of the act whether or not it actu- 
ally brings about a work stoppage or a 
refusal to perform duties.” Thus, Section 8 
(b) (4), (A) forbids picketing designed to 
induce a work stoppage but which fails to 
accomplish the desired result to the same 
extent that it prohibits picketing which is 
successful in causing a suspension of work. 


In the second place, the section is limited 
in its application to the prohibition of what 
loosely may be called secondary boycotts 
as distinguished from so-called primary 
boycotts.” Congress in Section 8 (b) (4) 
(A) attempted to protect employers who 
had no disagreement with their own em- 
ployees from being involved in strikes or 
other work stoppages simply because they 
were using, selling or transporting the prod- 
ucts of, or otherwise doing business with, a 
person involved in a labor dispute. In other 
words, Congress by this section sought to 
limit strikes and work stoppages to direct 
primary action aimed at the employer im- 
mediately involved in the labor dispute, and 
to prevent the extension of such strikes and 
stoppages to the employees of other em- 
ployers who had no immediate or direct 
concern in the basic dispute. Stated yet an- 
other way, Section 8 (b) (4) (A) does not 
interfere with primary strike activities, that 
is, activities directed immediately against 
the employer with whom the basic labor 
dispute exists.” It bans only secondary 
strike activities, that is, activities aimed im- 
mediately at conscripting in the dispute the 
employees of another employer who is not 
directly interested in the dispute. 


Examples of Proscribed Activities 


Typical examples of the kind of union 
activities reached by Section 8 (b) (4) (A) 
were presented in the Wadsworth and Seal- 
right cases * already mentioned. In the Wads- 
worth case, the union which had a primary 
dispute over wages and other conditions of 
employment with Wadsworth, a manufac- 
turer of prefabricated houses, brought pres- 
sure on Klassen, a homebuilder and con- 
tractor, to discontinue buying and erecting 
Wadsworth’s houses, The unlawful pressure 
against Klassen consisted of the picketing 
of Klassen’s construction operations, the 
placing of Klassen on the union’s “unfair” 
list, and the oral inducement of one of Klas- 
sen’s employees to quit. In the Sealright 
case, the union which had a contract dis- 
pute with Sealright, a manufacturer of paper 
food containers and milk bottle caps, shut 
off shipments to and from Sealright’s plants 
by picketing Sealright’s products and sup- 
plies while in the hands of public carriers. 


Other examples of the type of union con- 
duct proscribed by Section 8 (b) (4) (A) 
were presented to the Board in the Schenley, 
Watson and Montgomery Fair cases.” In the 
Schenley case, the union that was striking 
over contract terms at Schenley’s distillery 
in Kentucky induced the employees of whole- 
sale distributors in New York City not to 
fill orders for Schenley’s liquors or other- 
wise handle Schenley’s products. However, 
the employees of the wholesalers were per- 
mitted to fill orders for, and otherwise han- 
dle, the products of other distillers. In the 
Watson case, the union pulled members em- 
ployed by the carpentry contractor off a 
construction job to force the owner of the 
property to cancel the contract for the in- 
stallation of floor and wall covering he had 
granted to Watson’s, a floor and wall-cover- 
ing distributor and installer. This retaliatory 





2% Compare Grauman Company, 2 CCH Labor 
Law Reports (4th Ed.) { 9479, 87 NLRB, No. 
136; House Conference Report No. 510, on 
H. R. 3020, 80th Congress, 1st Session, p. 43. 

7 It has been said that the term ‘‘secondary 
boycott”’ is a ‘“‘term of multiple meaning’’ and 
that “to talk about ‘secondary boycotts’ is to 
become involved in a confusion of terms, and, 
therefore, in a confusion of thought.’’ (Frank- 
furter and Greene, The Labor Injunction, 
Pp. 170.) Compare Gromfine, ‘‘Labor’s Use of 
Secondary Boycott,’’ 15 George Washington 
Law Review 327; Barnard and Graham, ‘‘Labor 
and the Secondary Boycott,’’ 15 Washington 
Law Review 137. Definitions of ‘‘secondary 
boycott,’’ ‘‘primary boycott,’’ and ‘‘sympathetic 
strike,’’ may be found in the Supreme Court's 
opinion in Duplex Company v. Deering, 254 
U. S. 443, 466, 475, 42 S. Ct. 172. 
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7 This does not mean that a secondary dispute 
over doing business with a nonunion employer, 
for example, can be converted into a primary 
dispute and thus circumvent the intended pro- 
hibition of Section 8 (b) (4) (A). Under those 
conditions, the basic dispute is with the non- 
union employer and is over the question of 
whether he should become unionized. 

23 Wadsworth Building Company, Inc. et al., 
footnote 4; Sealright Pacific, Ltd., 2 CCH Labor 
Law Reports (4th Ed.) { 8777, 82 NLRB 271. 

2 Schenley Distillers Corporation et al., 2 
CCH Labor Law Reports (4th Ed.) { 8001, 78 
NLRB 504, enf’d 17 LABOR CASEs { 65,476, 178 
F. (2d) 584 (CA-2, 1949); Watson’s Specialty 
Store, 2 CCH Labor Law Reports (4th Ed.) 
1 8374, 80 NLRB 533; Montgomery Fair Com- 
pany, 2 CCH Labor Law Reports (4th Ed.) 
{ 8757, 82 NLRB 211. * 
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measure was taken because the union had 
been unable to organize Watson’s. In the 
Montgomery Fair case, the union struck and 
picketed Montgomery Fair, a department 
store, to compel it to discharge a nonunion 
contractor it had engaged to remodel the 
store. 


From these cases it is seen that Section 
8 (b) (4) (A) prohibits not only the en- 
couragement of a total strike by the second- 
ary employer’s workers to force a cessation 
of business with‘ the primary employer, as 
in the Montgomery Fair case, but also the 
inducement of a limited or partial strike or 
refusal to perform duties by the secondary 
employer’s workers for the proscribed ob- 
ject, as in the Schenley case. 


More Troublesome Questions 


However, not ali of the cases submitted 
to the Board under Section 8 (b) (4) (A) 
have involved typical secondary-boycott sit- 
uations, nor presented simple questions 
concerning the interpretation and applica- 
tion of the section. Between clearly secondary 
conduct, like that in the cases just men- 
tioned, and clearly primary activity, such as 
a strike against an employer over wages or 
recognition, there has been a variety of 
union conduct which the Board has consid- 
ered upon charges alleging violations of the 
section. These cases have raised questions 
as to whether the conduct complained of 
was primary or secondary, whether the 
secondary employer involved was neutral 
to the-basic dispute, or a party in interest 
thereto, whether or not the conduct com- 
plained of constituted unlawful inducement 
of employees to engage in a secondary boy- 
cott, and many other difficult questions. 


Of all these questions, the distinction to 
be drawn between illegal secondary action 
and lawful primary action has proved most 
troublesome. In the Board’s view, conduct 
which has its direct and immediate thrust 
against the employer with whom the pri- 
mary dispute exists is lawful primary activ- 
ity even though it may be intended to have 
secondary effects. The Board may have been 
led to this position, initially, by the conclu- 
sion that picketing of the employer with 
whom the basic labor dispute exists—clearly 


a traditional primary action—otherwise would 
fall under the ban of Section 8 (b) (4) (A). 
One of the objects in picketing the primary 
employer is to appeal to employees of other 
employers not to enter his premises for 
business purposes.” It seems reasonably 
clear this was not the kind of union conduct 
Congress desired to eliminate by this sec- 
tion. 


Board Standards—Situs Test 


To administer the act as it thought Con- 
gress intended, the Board has adopted cer- 
tain standards for determining whether 
conduct is primary or secondary. One is the 
situs test. Under this test, all conduct in 
the immediate vicinity of the primary em- 
ployer’s premises is regarded as primary and 
not secondary action. Thus, under Board 
decisions, all conduct on a primary picket 
line is regarded as outside the ban of Sec- 
tion 8 (b) (4) (A). This is so even though 
the conduct may be intended to induce 
employees of other employers not to enter 
the picketed premises of the primary em- 
ployer. This principle was applied by the 
Board in the Rice Mills case," to exclude 
from the prohibition of Section 8 (b) (4) 
(A) violence directed at inducing the em- 
ployees of a customer of the rice-processing 
plants from entering the picketed plants to 
pick up merchandise for their employer.” 
The same principle was applied in the Ryan 
Construction case,” and the union’s conduct 
there was held not in violation of the act. 
In that case, the striking production and 
maintenance employees of Bucyrus-Erie 
Company picketed all entrances to the Bu- 
cyrus plant premises, including the gate 
especially cut for the use of employees of 
Ryan Construction Corporation. At the 
time, the latter was engaged in erecting an 
addition to Bucyrus’ struck plant. Con- 
cededly, the picketing of the Ryan gate was 
intended to induce Ryan’s employees to stop 
work and to compel Ryan to suspend his 
business relations with Bucyrus during the 
strike. However, the Board noted that the 
Ryan gate was part of the primary employ- 
er’s struck premises and held that the pick- 
eting of that gate, regardless of the purpose, 
was primary picketing. 





*® See Pure Oil Company, 2 CCH Labor Law 
Reports (4th Ed.) { 9000, 84 NLRB 315. 

31 Int ional Rice Milling Company, Inc. 
et al., 2 CCH Labor Law Reports (4th Ed.) 
{ 9029, 84 NLRB 360, set aside and rem’d, 18 
LABOR CASES { 65,848, 183 F. (2d) 21 (CA-5, 
1950). 
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* However, violence directed at employees, 
wherever it occurs, is unlawful under Section 
8 (b) (1) (A) of the act. 

8% Ryan Construction Corporation, 2 CCH 
Laer Law Reports (4th Ed.) { 9137, 85 NLRB 
417. 
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Place of Stoppage 


Another means by which the Board has 
tested whether conduct is primary or sec- 
ondary has been by the place where the 
work stoppage is intended to take place. 
For example, if the encouraged suspension 
of work is to take place at the secondary 
employer’s plant, whether in respect to all 
of the secondary employer’s business* or 
only in respect to work for the primary em- 
ployer,” the Board regards the conduct as 
secondary action and unlawful. On the 
other hand, if the work stoppage sought by 
the union with the primary dispute is a re- 
fusal to perform services at the primary 
employer’s premises, the Board regards the 
conduct as primary and lawful. Illustrations 
of this approach by the Board are found in 
the Pure Oil and Interborough News deci- 
sions.” In the Pure Oil case, the Toledo area 
dock at which Pure Oil Company received 
its oil was struck. The striking union, dur- 
ing the strike, sent letters to the headquar- 
ters of the maritime workers who operated 
oil tankers, urging them not to deliver oil 
for Pure Oil to the struck dock. In the 
Interborough News case, the union on strike 
against New York City subway newsstands, 
visited the delivery rooms of New York 
newspapers and induced the newspapers’ 
deliverymen not to deliver papers to the 
struck newsstands, In each case, the Board 
held that the union’s conduct induced action 
“only at the premises of the primary em- 
ployer,” and, like picketing of the primary 
employers premises, did not violate Sec- 


tion 8 (b) (4) (A). 


Problems 
from Ambulatory Businesses 


Another problem which has confronted 
the Board in distinguishing between pri- 
mary and secondary activities has been 
where to draw the line between lawful and 
unlawful conduct in respect to ambulatory 
businesses, such as shipping and trucking. 
Because of the roving nature of their oper- 
ations, such businesses have applied to them 
by the Board a different standard for meas- 
uring primary and secondary activities than 
is used for stationary businesses, such as 


manufacturing operations. In respect to the 
latter, as I have stated, picketing is ‘re- 
garded as primary if conducted in the vicin- 
ity of the premises of the employer with 
whom the basic labor dispute exists, and 
secondary if conducted at the premises of 
the secondary employer. In respect to am- 
bulatory businesses, the Board does not test 
the legality of picketing by its relationship 
to the stationary operations of the primary 
employer but by its proximity to his ambu- 
latory operations, if the latter is the situs 
of the labor dispute. By “situs of the labor 
dispute” is meant the place of performance 
of the work involved in the basic dispute. 


Under the Board’s decisions, it may be 
said generally that a union having a dispute 
over the operation of trucks or ships may 


picket the trucks or ships wherever they 
may be found engaged in their no... 1! usi- 
wful 


ness. Such picketing is regarded as . 
even if the vehicle or vessel is located at the 
premises of a secondary employer; nor is the 
picketing unlawful, it seems, -because it is 
intended—as is the picketing of a stationary 
establishment—to induce the employees of 
the secondary employer to refrain from en- 
tering upon the primary employer’s truck or 
ship to perform work, such as loading or un- 
loading the picketed vehicle or vessel. 


This principle was first enunciated by the 
Board in the Schultz case, and elaborated on 
in the Sterling Beverages and Moore Drydock 
cases.” In those cases, the Board set forth 
four conditions to be met in this kind of 
to establish the legality of the 


situation 
picketing at the secondary employer’s 
premises. First, the picketing must be 


strictly limited to times when the vehicle or 
ship involved in the basic labor dispute is at 
the secondary employer’s premises. Second, 
at the time of the picketing, the vehicle or 
ship must be engaged in its normal opera- 
tions. Third, the picketing must be reason- 
ably close to the location of the truck or 
vessel. Fourth, the picketing must be con- 
ducted in a manner which make clear that 
the dispute is with the owner of the truck 
or ship and not with the secondary employer. 


Applying these tests, the Board, in the 
Schultz case, held that the union engaged in 
lawful primary picketing when it patrolled 





% Howland Dry Goods Company et al., 2 CCH 
ve Law Reports (4th Ed.) { 9195, 85 NLRB 

% Climax Machinery Company, 2 CCH Labor 
Law Reports (4th Ed.) { 9371, 86 NLRB 1243. 

%*% Pure Oil Company, footnote 30; Interbor- 
ough News Company, 2 CCH Labor Law Re- 
ports (4th Ed.) { 10,252, 99 NLRB, No. 297. 
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* Schultz Refrigerated Service, Inc., 2 CCH 
Labor Law Reports (4th Ed.) { 9462, 87 NLRB 
502; Sterling Beverages, Inc., 2 CCH Labor 
Law Reports (4th Ed.) { 10,060, 90 NLRB, No. 
75; Moore Drydock Company, 2 CCH Labor 
—— (4th Ed.) { 10,495, 92. NLRB, 

0. 93. 
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around Schultz’ trucks as they stopped to 
load or unload at customers’ establishments. 
The signs carried by the pickets made clear 
that the dispute was with Shultz and the 
picketing was restricted to the area of 
Schultz’ trucks. 


In the Sterling Beverages case, the Board 
held that the union had crossed the line be- 
tween primary and secondary picketing and 
had engaged in the latter when prior to, but 
in anticipation of, the arrival of Sterling’s 
truck to make a pick-up, it picketed at the 
premises of Sterling’s supplier. Though the 
picket sign made clear that the dispute was 
with Sterling and not with the supplier, the 
Board found the picketing unlawful because 
one of the conditions had not been met— 
Sterling’s truck was not on the secondary 
employer’s premises at the time of the picketing. 


In the Moore Drydock case, the Board 
held that the union, which had a dispute over 
representation of the employees who were 
to man the ship S. S. Phopho after it was 
put into service, engaged in lawful primary 
activity when it picketed at the gate of 
the dry dock company that was converting the 
ship for a different cargo. In that case, the 
Board found that all conditions indicating 
that the picketing was primary were met. 
From the picketing it was clear that the dis- 
pute was with the Phopho and not with the 
dry dock company or any other vessel there 
for repair. Picketing at the company’s gate 
was as close as the union reasonably could 
get to the ship since the company had re- 
fused to permit picketing at the dock where 
the ship was moored. The picketing at the 
dry dock company’s gate was engaged in 
only while the vessel was present. Finally, 
at the time of the picketing, the vessel was 
not solely undergoing repairs, it also was 
being prepared for normal operations. The 
crew had been hired and some of them were 
working aboard ship. Fuel had been taken 
aboard and stores were being loaded. The 
Board distinguished the Moore Drydock case 
from the Todd-Johnson Dry Docks case.™ In 
the Todd-Johnson case, it had been held that 
picketing of ships at a dry dock company’s 


premises for repair violated the section when 
the ships were not being manned or supplied 
for normal operations. 


- 
Construction Industry Problems 


Another difficult problem in distinguishing 
between primary and secondary picketing 
arose in connection with the construction 
industry. As in the trucking and shipping 
industries, operations in this industry are 
conducted largely on the premises of a third 
party who is neutral to the basic labor dis- 
pute. However, it is at the neutral third 
party’s premises that the situs of the labor 
dispute normally is located, and picketing 
elsewhere to advertise the dispute would be 
ineffective. Accordingly, as in connection 
with ambulatory businesses, the Board has 
decided that the legality of the picketing 
shall hinge on whether it is directed at the 
primary or the secondary employer. Pre- 
sumably because of the differences in the 
operations of the businesses, the Board has 
not enunciated fixed standards for gauging 
the direction of picketing in construction 
cases as it has in trucking and shipping 
cases.” Each case has turned on its own facts. 


In the Langer case,” the basic labor dis- 


pute was with Langer, a nonunion electrical 
contractor. The picketing occurred at a con- 
struction site where Langer and other em- 
ployers were engaged in erecting a building, 
and followed oral attempts to induce the 
employees of the carpentry contractor to 
cease work because of Langer’s connection 
with the job. The picketing was conducted 
at a time when Langer was not working on 
the project. Finally, the picket sign did not 
clearly indicate that the dispute was with 
Langer and not with others on the job.” In 
the Gould & Preisner case,“ the facts were 
similar to those in the Langer case with one 
exception. The primary labor dispute also 
was with a nonunion electrical contractor, 
Gould & Preisner. The picketing also oc- 
curred at a building site where the non- 
union contractor and other employers were 
engaged in the erection of a building. The 
picketing followed threats made to the gen- 





% Todd-Johnson Dry Docks, Inc. et al., NLRB 
Case No. 15-CC-10; Section 10 (1) proceeding 
under the name of LeBus v. Pacific Coast Ma- 
rine Watertenders and Wipers’ Association et 
al,, 23 LRRM 2027. 

* In connection with ambulatory businesses, 
the Board has said that in the absence of the 
truck or ship of the primary employer, picket- 
ing at the secondary employer’s premises is 
illegal. However, the presence or absence of 
the primary employer’s employees at the build- 
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ing site at the time of the picketing, while 
matérial, does not seem to be an absolute test 
for determining the object of the picketing in 
construction cases. 

“” Samuel Langer, 2 CCH Labor Law Reports 
(4th Ed.) § 8824, 82 NLRB 1028. 

“1 The sign stated merely: ‘‘This job is unfair 
to organized labor.’’ 

“Gould & Preisner, 2 CCH Labor Law Re- 
ports (4th Ed.) { 8827, 82 NLRB 1195, enf. den. 
18 LABOR CASES { 65,949 (CA of D. C., 1950). 
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eral contractor that the job would be picketed 
unless the nonunion contractor was removed 
from the job. The -picketing in that case 
also failed to disclose clearly that the 
dispute was with*the electrical contractor.“ 
However, unlike the Langer case, the picketing 
in the Gould & Preisner case was instituted 
at a time when the primary employer was 
active on the project. In each case, the 
Board held that the picketing was secondary 
and in violation of the section because its 
thrust was at secondary employers rather 
than at the primary employer, the nonunion 
electrical contractor. 


. 


Primary and Secondary Action 
in Union ‘‘Unfair’’ Lists 


In respect to union “unfair” or “We Do 
Not Patronize” lists, the Board likewise has 
distinguished between primary and secondary 
action. This distinction was drawn in the 
Grauman case.“ In that case, the Board held 
that the “unfair” listing of the employer who 
has the basic dispute is, like picketing of his 
premises, traditional primary action. Ac- 
cordingly, the Board held that the mere 
“unfair” listing of the primary employer 
does not violate Section 8 (b) (4) (A), even 
though, like primary picketing, it may induce 
a suspension of work by employees of sec- 
ondary employers who do business with the 
primary employer. On the other hand, as 
the Board in that case held, the right of the 
union to list a primary employer as “unfair” 
does not license the union to take direct 
measures to induce employees of other em- 
ployers not to work with the “unfair” em- 
ployer. 


In the Grauman decision, the Board dis- 
tinguished the “unfair” listing of the primary 
employer from the like listing of the second- 
ary employer which it had held unlawful in the 
Wadsworth case, mentioned previously. The 
listing of the secondary employer is not 
action directed at the primary employer, 
but, like picketing of the secondary em- 
ployer’s premises, is action designed to put 
pressure on the secondary employer with 
whom the union has no basic dispute, and 
thus is clearly illegal under Section 8 (b) 


(4) (A). 


Courts v. Board in Two Cases 


With two exceptions, the Board’s dis- 
tinctions between lawful primary and unlaw- 
ful secondary action have been approved by 
the courts of appeals upon review. The two 
exceptions involve the Rice Mills and Gould 
& Preisner cases.“ In the Rice Mills case, 
the Fifth Circuit Court of Appeals refused 
to indorse the Board’s view that the section 
applied only to secondary action. The court, 
in effect, held that the test was not whether 
the action was secondary or primary but 
whether one of its objects was to compel 
an interruption of business between two per- 
sons through a work refusal of the second 
employer’s employees. Under this test, in 
the court’s view, a violation of the statute 
occurred when the union seeking recognition 
from the rice mills induced employees of 
the mills’ customer not to cross the primary 
picket line to make pick-ups for their em- 
ployer at the mills. In the Gould & Preisner 
case, the Court of Appeals for the District 
of Columbia accepted the Board’s construc- 
tion of Section 8 (b) (4) (A) that only 
secondary activities were banned by the sec- 
tion, but held that in the Gould & Preisner 
case the Board had improperly applied the 
test. In the court’s view, the picketing of 
the construction job in that case was to 
force the employment of only union mem- 
bers on the project and was therefore primary. 
The court took this view even though it 
recognized that accomplishment of the de- 
sired result necessitated a cancellation of 
Gould & Preisner’s contract and a cessation 
of business with it on that project. 


These two cases, as well as others in- 
volving the primary-secondary issue, are 
presently before the Supreme Court for re- 
view.” Should the Fifth Circuit’s decision in 
the Rice Mills case be sustained, it would 
seem that the Board must revise.its view 
that alleged violations of the section are to 
be tested by whether the action is primary 


or secondary. 


Irwin-Lyons Holding 


Another interesting question arising under 
the section is: in what circumstances should 
a secondary employer not be regarded as 





# Like the sign in the Langer. case, the picket 
sign in the Gould & Preisner case stated: ‘‘This 
job unfair to Denver Building and Construction 
Trades Council.”’ 

“ Grauman Company, footnote 25. 

* International Rice Milling Company, Inc. et 
al., footnote 31; Denver Building and Construc- 
tion Trades Council et.al. v. NLRB, 26 LRRM 
2515 (CA of D. C.). 
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* NLRB v. International Rice Milling Com- 
pany, Inc., Dkt. No. 313; NLRB v. Denver 
Building and Construction Trades Council et al., 
Dkt. No. 393; International Brotherhood of 
Electrica] Workers, Local 501 et al. v. NLRB, 
Dkt. No. 108; Local 74, United - Brother- 
hood of Carpenters and Joiners of America 
et al. v. NLRB, Dkt. No. 85; all pending in 
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another employer or person within the mean- 
ing of the ‘section, and the conscription of 
his employees in the dispute with the primary 
employer not be regarded as a violation of 
the act? It seems clear that something more 
than a mere separate legal identity is re- 
quired to bring the secondary employer with- 
in the protection of the statute,“ and that is 
what the Board has held. Thus, in the /rwin- 
Lyons case, “ the Board held that two com- 
panies controlled by the same individuals 
and engaged in ifitegrated operations were 
not neutral to, or unconcerned with, the 
labor disputes of each other and, therefore, 
neither was protected by the section from 
having its employees drawn into the dis- 
pute of the other. Whether a direct financial 
interest of one company in another, lacking 
an integration of operations, is sufficient to 
deny one the protection under Section 8 (b) 
(4) (A) from involvement in the labor dis- 
putes of the other has not been decided by 
the Board. 


On the other hand, the Board has rejected 
the argument that mere business relation- 
ships, such as exists between a contractor 
and a subcontractor in the construction in- 
dustry,” are not to be protected under the 
section because of the indirect or vicarious 
benefits one receives from the manner in 
which the other conducts his business. The 
argument in support of the view that such 
relationships should not be protected by 
the section is that, for example, the contractor 
cannot be regarded as neutral to his sub- 
contractor’s labor disputes because, through 
lower bids, he benefits indirectly from the 
cheap operatirig costs of his subcontractor, 
and, through higher contract prices, must 
assume part of the subcontractor’s increased 
costs. It seems that similar arguments might 
be made for extinguishing the neutrality of 
everyone who does business with a person 
having a labor dispute. Even product boy- 
cotts, which Congress clearly intended to 
outlaw, ” by this reasoning could be eliminated 
from the ban of the section. 


In addition to rejecting the argument in 
respect to contractors and their subcon- 
tractors in the construction industry, the 
Beard has rejected similar arguments con- 
cerning relationships between a contractor 


and his subcontractors in at least one other in- 
dustry,” .between a liquor distiller and his 
wholesale distributors,” and between a manu- 
facturer of prefabricated houses and the 
builder who purchases and erects them for 
sale.* One of the questions pending review 
in the Supreme Court is whether the Board 
properly held that contractors and subcon- 
tractors in the construction industry, where all 
work on a common project afid on a common 
situs, are neutral to each other’s labor disputes 
within the intent of Section 8 (b) (4) (A). 


Conway's Express 


In the Conway's Express case™ regarding 
contracts containing struck work clauses and 
the like, certain employers had’ entered 
into contracts with the union which per- 
mitted the latter to refuse to handle freight 
from struck companies. In reliance upon 
these contracts, the union stewards at the 
various establishments ceased handling Con- 
way’s freight upon being advised by the 
union’s agent that Conway was on strike. 
The employers interposed no objection to 
the refusal of their employees to handle the 
freight. The case seems at least to establish 
that certain conduct by the union, which 
might otherwise be regarded as unlawful in- 
ducement of employees not to handle goods 
under Section 8 (b) (4) (A), is not illegal 
if (1) the union and the employer have a 
contract reserving to the union or the em- 
ployees the right not to handle the par- 
ticular goods, and (2) the employer 
acquiesces in the refusal. Whether the case 
stands for any more is difficult to say. In 
another case, the Board has since held that 
conduct similar to that engaged in by the 
union in the Conway case was not protected 
activity where the contract did not clearly 
reserve to the union the right to refuse to 
handle the particular merchandise involved.” 
Whether the Board also would distinguish 
its holding in the Conway case were an em- 
ployer to disregard his clear contractual 
agreement not to require the handling of 
struck work and insist that the work be done, 
is not certain. There is language in the 
Conway decision which might lead one to 


this belief. [The End] 





“ Douds v. Metropolitan Federation of Archi- 
tects, etc., Local 231, 14 LABOR CASES { 64,271 
(DC N. Y., 1948). 

* Irwin-Lyons Lamber Company, 2 CCH 
Labor Law Reports (4th Ed.) { 9414, 87 NLRB, 
No. 9. . 

” Gould & Preisner, footnote 42. 

® Compare Wadsworth Building Company, 
Inc. et al., footnote 4. 

5% Climax Machinery Company, footnote 35. 
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8 Schenley Distillers Corporation, et al., foot- 
note 29. 

38 Wadsworth Building Company, Inc., foot- 
note 4. 

5+ Conway’s Express, 2 CCH Labor Law Re- 
ports (4th Ed.) { 9475, 87 NLRB, No. 130. 

% Western Express Company, 2 CCH Labor 
Law Reports (4th Ed.) { 10,301, 91 NLRB, 
No. 45. . 
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Labor Arbitration: The Need for 


. 

ABOR ARBITRATION devotes a major 

part of its constructive work to the 
settlement of grievances which arise in the 
administration of the collective bargaining 
agreement.’ In deciding issues which occur 
from time to time, the hearing officer must 
find norms and standards on which to base 
the award. Unlike court litigation, where 
precedent has a great bearing on the de- 
cision, in labor arbitration the hearing officer 
cannot rest his award on precedent.? The 
organic instrument—the collective bargain- 
ing agreement—is the source of the hearing 
officer’s jurisdiction and authority. The 
hearing officer must refer. to the collective 
bargaining agreement at all times before he 
can issue a just award. 


Precedent Not Binding 


In labor arbitration, a similar case based 
on similar facts and a certain finding may 
not be the basis of the ruling. Despite 
the fact that a pattern may have been 
established in an industry, such pattern is 
not binding upon the hearing officer; nor is 
conformity therewith a condition precedent 
to the issuance of the award unless the 
parties so stipulate prior to the hearing. 
Therefore, arbitrators try to establish some 
rationale for their award. While norms and 
standards are useful tools in implementing 
a just decision, the great difficulty is to find 
the guides. 


Frequently, the collective bargaining agree- 
ment does not give the hearing officer much 
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assistance by supplying norms upon which 
he can base his award. Nevertheless, many 
collective bargaining agreements do set 
forth norms and standards. Some guides 
are negative in character and restrict the 
hearing officer’s jurisdiction. 3ut they 
are standards drawn for the guidance of 
the parties. 


Basis Required 
in Grievance Procedure 


In grievance procedure which calls for 
arbitration as the terminal point, it is 
essential that a basis for the award be 
found. For instance, in a discharge case, 
what will determine the “just cause” which 
the employer claims warranted the discharge? 
The only guide that the hearing officer has 
is the statement in the collective bargaining 
agreement that an employee may. not be 
discharged except for good and sufficient 
(just) cause. Only the facts of the par- 
ticular case will give the hearing officer the 
basis for the award. 

On the other hand, the same agreement 
may provide that the employer may “sum- 
marily” * discharge an employee for certain 
untoward acts of conduct. In summary- 
discharge cases, drunkenness, dishonesty, 
criminal negligence and similar behavior are 
the guides for the parties’ conduct. In such 
cases the union is granted an opportunity 
to contest the justness of the discharge by 
bringing the dispute to arbitration. Until 





1 Warren and Bernstein, The Arbitration 
Process (Reprint No. 15, Institute of Industrial 
Relations, University of California, 1950), re- 
printed from 17 Southern Economic Journal, 
July, 1950: ‘‘Contract arbitration has been prac- 
ticed in America since 1865. Grievance 
arbitration emerged later but has been more 
widely adopted. Professor Edwin E. Witte 
estimates that 70 per cent of agreements pro- 
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vide for the latter type. Most industries prac- 
tice grievance arbitration and an occasional 
contract case.”’ 

2? Footnote 1, pp. 24-26. 

3 Discharge for Cause, Special Bulletin No. 
221, State of New York, Department of Labor, 
Division of Research and Statistics, May, 1948. 

4 Footnote 3, p. 30. 
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SPECIFIC STANDARDS WRITTEN _ IN 


COLLECTIVE BARGAINING AGREEMENTS 
WILL MAKE LATER ARBITRATION BOTH 
SIMPLER AND MORE JUST, SAYS THE 
AUTHOR, A NEW YORK CITY ATTORNEY 





the hearing officer issues his award, the 
employee is suspended from his job. Upon 
issuance of the award, one of two courses 
of conduct is sanctioned: (a) the discharge 
is sustained and the employer has no further 
liability for the summary action taken; or 
(b) the discharge is disallowed and the 
employee is reinstated with back pay or 
receives some other less drastic punish- 
ment than discharge but, in any event, re- 
tains his job and all rights that accrue with 
it. Discharge cases are for the most part 
easily determined. Although the norms and 
standards are obscure, the facts adduced 
at the hearing are the basis for the award. 

Other provisions in the collective bar- 
gaining agreement which are ambiguous are 
the sources of difficulties in administration. 
Consider wage adjustments : assume, arguendo, 
that the collective bargaining agreement 
does not set up guides and the parties wish 
to renew an agreement and to adjust wages. 
Is a change in the Consumers’ Price Index 
the basis for the adjustment? Should the 
hearing officer consider ability to pay, mimi- 
mum budgets, maintenance of take-home 
pay, changes in productivity, effect of wage 
changes on consumer buying power, com- 
parison of wages in different localities, 
industries or plants? Should a combination 
of any two or more of the foregoing criteria 
be used, or should the hearing officer con- 
sider the evidence and decide the issues upon 
the particular facts submitted at the hearing? 


In some collective bargaining agreements, 
Wage criteria are provided which will guide 
the hearing officer. In such an event no 
difficulty is experienced. But where no 
criteria are set forth in the agreement, upon 
what does the arbitrator base the award? 
At the hearing, criteria may be adduced 
which give the hearing officer an oppor- 
tunity to apply the standards suggested by 
the disputants. But where no criteria are 
submitted, the hearing officer must rely on 
his experience in applying appropriate norms. 
Professor Sumner H. Slichter, in his in- 
troduction to a pamphlet written for the 

Chicago Association of Commerce and In- 
dustry, entitled Basic Criteria Used in Wage 
Negotiations (1947), has the following to say: 


“Changes in wages affect the movement 
of prices and the stability of the economy. 
It is obviously important that the men who 
fix or help to fix wages—union negotiators, 
employers, conciliators, arbitrators, legis- 
lators and administrators of minimum wage 
laws—know the economic consequences, 
under different conditions, of fixing wages 
in accordance with given criteria. Unless 
they do, they cannot know what issues are 
really at stake in wage negotiations or 
wage disputes, or in the determination of 
wages under minimum wage legislation. 

Especially important is it that arbi- 
trators, who have a responsibility to the 
public, be well informed concerning the 
economic implications of the principal criteria 
used by unions and employers in justifying 
their wage claims.” * 


Four Categories 


A sampling of provisions in collective 
bargaining agreements demonstrates that 
they fall into one of four categories: (1) 





5At p. 8; but compare Stein, ‘‘Criteria in 
Wage Arbitration,”” 25 New York University 
Law Review 727, wherein the author suggests 
the following criteria, among others, which may 
be employed by arbitrators: ‘‘The Sui Generis 
Case,’’ ‘‘Definition of the Industry,”’ ‘‘Inter-In- 
dustry Comparison,’’ ‘‘Geographic Comparisons,”’ 
‘“‘Follow-the-leader,’’ ‘““Non-Wage Comparisons,"’ 
‘Historical Relationships’”’ and ‘‘Wage Rates or 
Earnings.’’ It is Professor Stein’s thought that 
if the standards are known there is no need 
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to go to arbitration. However, the fallacy of 
this line of reasoning is that the parties may 
not know what criteria they wish to apply. 
See Simpson, ‘Utility Rate Fixing by Labor 
Arbiters,’’ 2 Labor Law Journal 116, 117 (Feb- 
ruary, 1951); Cole, ‘‘Fixed Criteria in Wage 
Rate Arbitrations?"’ 3 Arbitration Journal 
(N. S.) 169; Dunlop, ‘‘The Economics of Wage- 
Dispute Settlement,’’ 12 Law and Contemporary 
Problems 281 (1947). 
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a total lack of standards; (2) restrictions 
placed upon the hearing officer’s jurisdic- 
tion; (3) a general clause which contains 
neither standards nor restrictions; or (4) 
a clause containing criteria. One collective 
bargaining agreement provides: 

“The . [arbitration board] shall not 
have power to add to, subtract from, or to 
change any of the terms of this agreement. 
... The... [arbitration board], further, shall 
have no power to determine any matters 
relating to prices or charges for service, or 
to the nature or type of service to be 
rendered or the manner or method of ren- 
dering service, or to the products . and 
supplies used by the company, or related 
to any other matter not pertaining to the 
employer-employee relationship of the com- 
panies and the employees covered by this 
agreement. It further shall not have power 
to add to or subtract from or change any 
of the terms of this agreement, except upon 
the biennial reopening for negotiation of 


the provisions of the contract relating to- 


wages, vacation’, or hours. ane 


Another agreement is more simply worded, 
and provides: 

“The board of arbitration shall not have 
the right or authority to add to, subtract 
from, or alter any of the provisions, nor 
shall it have jurisdiction over matters not 
included in this agreement.” * 

The collective bargaining agreement be- 
tween Retail Drug Employees Union, Local 
1199, and the Bronx County Pharmaceutical 
Association is a concrete example of the 
third category. It provides: 


“THIRTY-FOURTH: All 
disputes or grievances arising between the 
Union and the Association, involving 
questions of meaning, interpretation, opera- 
tion or application of any clause of this 
agreement, or any ‘breach or threatened 
breach of this agreement, or any acts, con- 
duct or relations of whatsoever nature . 
shall be referred promptly to the Arbitrator 
hereinafter designated and his decision shall 
be final and binding upon all the parties 
hereto.” 

The following clause is an unusual method 
for establishing the right to arbitrate wage 
issues: 

“In cases of dispute or grievances which 
have not been adjusted by the foregoing 
method, the question shall be submitted to 


complaints, 


arbitration . . .; provided, however, that 
with regard to any grievance or dispute as 
to wages, wage rates, premium system or 
application thereof, no question affecting 
the same be submitted to arbitration (except 
as hereinafter provided for an arbitration of 
time standards and except disagreements 
concerning the rights or status of individual 
employees, including their wage claims), 
unless the employer shall specifically, ins 
writing, consent to arbitrate the same after 
the question has arisen; but if such griev- 
ance or dispute shall arise and same shall 
not be arbitrated, then the union shall have 
the right to submit the matter to the ap- 
propriate government agency or to declare 
a strike, and such action shall not be deemed 
a violation of this agreement.”* (Italics 
supplied.) 

However, this provision is negative in 
character, establishes limitations on the 
arbitrator’s jurisdiction and does not pro- 
vide any criteria which will be helpful to 
the disputants and the hearing officer. But 
note that none of the enumerated clauses 
provides any criteria for guidance. 


Administration Problems 
Arising from Vacation Pay 


Vacation pay raises many problems in 
the course of administering the collective 
bargaining agreement. Vacation pay for 
the most part is self-explanatory. Some 
agreements contain definite qualifications 
for vacation pay, while others are vague. 
For instance, in the collective bargaining 
agreement between Faberge, Inc. and Local 
121, United Chemical Workers of America, 
it is provided: 

“9. VACATIONS 

“(a) All employees who shall have been 
working for the Employer for thirty (30) 
weeks shall receive one (1) week’s vacation 
with pay. All employees working for the 
firm for eighteen (18) months shall receive 
two (2) weeks’ vacation with pay. 

“(b) The length of the vacation period for 
any employee shall be based on that em- 
ployee’s period of employment, from the date 
of its commencement to September ISth in any 
year.” (Italics supplied.) 

In connection with these two subdivisions, 
paragraph 11(c), -which applies to layoff 
seniority, must be considered: 





® Collective Bargaining Provisions, Grievance 
and Arbitration Provisions, Bulletin 908-16, 
United States Department of Labor, Bureau of 
Labor Statistics, No. 32, p. 92. But, compare 
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Bulletin 908-8 of this series, wherein specific 
wage clauses are set forth in detail. 

7 Footnote 6, Bulletin 908-16, No. 34, p. 92. 

§ Footnote 6, No. 46, p. 94. 
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“11, LAY-OFF SENIORITY 

“(c) The last employee hired shall be the 
first laid off, and the last employee laid off 
shall be the first rehired, under the con- 
ditions above set forth. This right to rehiring 
shall terminate after one (1) year of con- 
tinuous lay-off. Employees notified in writ- 
ing at their last-known address to report 
for work shall so report within forty-eight 
(48) hours of the time notice in writing is 
sent them.” (Italics supplied.) 

It should be noted that, by this agree- 
ment, a person could work three months 
and then be laid off for nine months, be 
recalled to work for another three months 
and be laid off again. Under the contract, 
this employee might be entitled to receive 
vacation pay. To this extent, the clause is 
ambiguous and requires clarification. 

In the laundry trades in New York City, 
the vacation clause in the collective bar- 
gaining agreement was evolved, in part, 
through arbitral proceedings. On March 
25 and 26, 1938, the laundry industry in the 
City of New York submitted a dispute to 
the Impartial Chairman, Mr. Herman Brick- 
man, regarding vacations with pay. The 
dispute arose out of the misinterpretation 
of an award issued by Dr.- George W. 
Taylor on October 30, 1937. A plan was 
finally developed by the Impartial Chairman 
to meet the following questions which were 
submitted for determination: 

(1) Shall vacation period be granted? 

(2) Who is eligible for vacation periods? 

(3) How shall eligibility be determined? 

(4) What is a vacation period? 

(5) Shall vacation period be divisible? 

(6) In what order shall vacation period 
be taken? 

(7) Within what time shall vacation period 
be taken? 

(8) What shall constitute cause for the 
cancellation of vacation periods? 

(9) What shall be the vacation period 
rate of pay for: (a) hourly workers and (b) 
piece rate workers? 

(10) What shall be the length of a vaca- 
tion period? 

(11) When shall the vacation period wage 
be paid? 

The award (No. 627 in the Impartial 
Chairman’s office) made findings and pro- 
posed a plan which was accepted. Eligibility 
was established, definitions were drawn, 
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and finally a set of rules was formulated to 
prevent undue absenteeism. In part, the 
opinion reads as follows: 


“XI—FORFEITURE OF VACATION 
PERIODS 

“An employee shall not be entitled to a 
vacation period who has: 

“(a) voluntarily terminated his employment 

“(b) been absent from employment more 
than one hundred and thirty-five (135) 
hours during the year which has been the 
base for his eligibility to a vacation period, 
if said absences occurred when work was 
available, unless any of said absences was 
by reason of: 

“(1) illness 

“(2) emergency 

“(3) proper cause, proved to the satis- 
faction of the Vacation Committee 


“(c) failed to take his vacation period 
within the time limits set by Article X 
hereof. 


“The Special Arbitrator at Paragraph 13 
of the award made provision for the eligible 
employees to receive their vacation periods 
‘each year’. The matters of wages, hours, 
and working conditions were submitted to 
the rulings of Dr. Taylor on the under- 
standing that his award would be effective 
for a period ending September 30th, 1938. 
With this point in mind the Impartial Chair- 
man, within the limits of his authority under 
the Civil Practice Act of the State of New 
York, can remove a possible ambiguity 
from the use of the phrase ‘each year’... . 
Therefore in the Vacation Plan Article X 
places a limitation on the vacation period 
so that it is confined to the proper term of 
the special award, 


“Paragraph 13 also provides ‘vacation 
pay .. . Shall be the equivalent of 
pay ... for an average full week of work’. 
The plan is set up to overcome the tortured 
alternatives: Did the Special Arbitrator by 
an average full week of work mean an aver- 
age of all of the work which was done? Or,’ 
did he mean an average of all of the work 
time which was available, translated into 
potential wages whether or not work was 
actually done? 


“The award of Dr. Taylor indicated an 
intent to preserve some relief in the event of 
illness of the employee. This intent was 
carried into Article XI-b of the Vacation 
Plan which does not permit absence to 
work a forfeiture of the right to a vacation 
period in the event that said absence was 
caused by illness. 
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“Anticipating the difficulty which would 
result from attempts to reconcile all the 
meanings of the phrase in the award which 
reads: ‘one week’s vacation is to be pro- 
vided for employees who have 
been employed for one year or more’, 
the Impartial Chairman fixed the last date 
of the ‘one year’ as July 1, 1938; thus 
Article II makes it comparatively easy to 
calculate the year. This was found more 
practicable than assuming that the award 
was subject to either of the following 
construals: that one year or more really 
refers to one year or more after the date 
of the contract—or, that one year or more 
refers to one year from the first date of 
employment forward... .” 

The foregoing example illustrates two 
points: (1) the need of guides in an agree- 
ment and (2) the need of clarity of ex- 
pression in an award. This agreement, as 
it presently reads, establishes the necessary 
norm upon which the hearing officer may 
base his award in consonance with the 
intentions of the contracting parties. 

Many collective bargaining agreements, 
as pointed out before, have vacation-pay 
standards which are a condition -precedent 
before the pay is earned. A Department of 
Labor bulletin states: 

“The length of vacation allowed in rela- 
tion to service requirements is the major 
issue in collective bargaining pertaining to 
vacations. In determining the length of 
service necessary to earn a specified vacation 
period, a number of related problems arise. 
The parties may wish to define ‘service’ in 
order to make clear whether or not breaks 
in service affect an employee’s vacation 
rights, and they may spell out justifiable 
absences from work which have no effect on 
vacation privileges. Special groups of em- 
ployees, such as veterans, part-time workers, 
and ¢mployees leaving the company, may 
be considered separately and granted vaca- 
tion rights different from those of other 
employees. Problems arise over the com- 
-putation of vacation pay for different cate- 
gories of emplovees, such as pieceworkers, 
hourly-paid workers, and salaried workers. 
Other problems to be resolved concern pay 
in lieu of vacation, and the time at which 
vacations are taken.” ® 


Varied Agreements 
and Holiday Pay 


A related subject is holiday pay. The 
standards for holiday pay are similar in 
many respects to those employed to deter- 
mine vacation pay.” In considering holiday 
pay, some agreements establish norms which 
govern the eligibility of employees. Generally, 
the agreement sets up some form of criteria 
which the employee must meet to become 
entitled to holiday pay. Perhaps the most 
common norm used is to provide that “the 
employees work the working day before, 
and the working day after, each such holi- 
day.”™ Other variations provide that the 
employee must work at least one day in 
the payroll week,” or (negative provision) 
that if the employee is not absent in the 
payroll week he is entitled to holiday pay.” 


A variation from the common norm pro- 
vidés that excusable absence will permit 
holiday pay or the prorating of holiday pay. 
It is interesting to note that no collective 
bargaining agreement sets up a complete 
set of standards to follow. Consequently, 
because of ambiguity, the hearing officer 
is obliged to (1) ascertain the intentions of 
the parties and (2) issue an acceptable award. 


Beyond the issue of granting pay for holi- 
days not worked is the’ more important 
issue of pay when the holiday falls on a 
day not usually worked, such as a Saturday 
or Sunday. Through awards of arbitrators, 
a custom has grown in industry—and finally 
become part of the collective bargaining 
agreement—which permits an employee to 
enjoy a holiday with pay when it falls on a 
day not encompassed within the workweek.” 


The following are two typical clauses: 
“When holidays fall on Sunday, the follow- 
ing Monday shall be observed.” ™ “Should 
any of the above holidays fall on Sunday, 
the day observed by the State or the Nation 
shall be considered as a holiday for the 
purpose of this section.” ® This latter clause 
sets up the additional factor of custom or 
practice for consideration, Some contracts 
consider the situation of a holiday falling 
on a Saturday. In such a case, where the 
contract provides that the holiday will be 
taken the day before,” there is no problem. 





®* Collective Bargaining Provisions, Vacations, 
Holidays and Week-End Work, Bulletin 908-2, 
United States Department of Labor, Bureau of 
Labor Statistics, Chap. 1, pp. 2-28. 

” Footnote 9, Chap. 2, pp. 29ff. 

1 Footnote 9, No. 60, p. 40. 

12 Footnote 9, No. 61, p. 40. 

1% Footnote 9, No. 62, p. 40. 
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4 The Carborundum Company, 3 Lab. Arb. 
Rep. 93; Paper Box Advisory Board, et al., 6 
Lab. Arb. Rep. 717; Kraft Food Company, 
6 Lab. Arb. Rep. 962; Safeway Stores, Inc., 7 
Lab. Arb. Rep. 598; Public Service Coordinated 
Transport, et al., 8 Lab. Arb. Rep. 530. 

4% Footnote 9, No. 5, pp. 31, 32. 

% Footnote 9, No. 15, p. 32. 

1 Footnote 9, No. 16, p. 32. 
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Other complications arise in interpreting 
eligibility for holiday pay as well as for 
payment of premium pay for working on 
such a day: there may be penalties for 
working on holidays, limitations for work- 
ing on holidays, etc, running from an 
absolute prohibition to a grant on approval 
of the union. Where part-time workers are 
involved, computation of holiday pay, either 
on a straight-time basis, percentage basis 
or a prorated basis is another problem which 
arises in the administration of the collective 
bargaining agreement. 


Layoffs, Work-Sharing 
and Re-employment 


Layoffs, work-sharing and re-employment 
cause several problems which arise in the 
administration of the labet agreement. The 
norm to be followed, as a general rule, is 
seniority. But, in addition, other factors 
should be considered to round out a fair 
and equitable decision. The hearing officer 
must consider—where the issue is raised 
and the collective bargaining agreement per- 
mits it—ability to perform the work involved, 
family status, place of residence and veteran 
status. 

If the collective bargaining agreement 
prescribes seniority as the sole determinant, 
difficulties can be easily envisioned. In lay- 
offs, the question to be considered is whether 
the layoff is to be on a plant-wide basis or 
a departmental basis, and whether or not 
bumping (demanding of an employee’s job 
by another employee with greater seniority 
who finds an expected promotion unavail- 
able) will be permitted. Unfortunately, most 
collective bargaining agreements do not set 
forth a complete set of criteria for the guid- 
ance of either the hearing officer or the 
parties. 

The collective bargaining agreement takes 
many forms, ranging from the simple clause 
up to the carefully-worded agreement which 
attempts to cover every conceivable exi- 
gency and to present in a crystal-clear man- 
ner the intentions of the contracting parties. 
Unfortunately, the latter agreement is the 
exception. Many agreements provide that 
there will be some consultation between the 
parties before a layoff.“ Some agreements 
require the submission of lists and the writ- 


ten approval of the union before the layoff 
may become effective,” and, in the event of 
an error made by the union, management is 
gererally absolved of any liability.” 

In order to obviate most difficulties, man- 
agement is required to give advance notice 
of the layoff." The time element runs from 
twenty-four hours’ to one-week’s notice. 
Thus, where the layoff is made prior to the 
time limit as prescribed in the agreement, 
the hearing officer has a definite norm to 
guide him, provided that other complica- 
tions do not enter the picture. In consid- 
ering the layoff problem, some collective 
bargaining agreements require the employer 
to estimate the duration of the layoff and 
to notify the union of this fact. These esti- 
mates are made when large numbers of em- 
ployees are involved.” 

In these cases the first guide to be ap- 
plied is, generally, the seniority rule. The 
order of layoff is generally worded as fol- 
lows: “When a lay-off becomes necessary, 
the seniority list shall be strictly observed, 
and employees with the least seniority will 
be laid off first and employees with the 
most seniority will be the first to be called 
to work.” It is after this very simple rule 
is announced that the above-described com- 
plications arise. If the agreement does not 
set up the type of seniority which should 
apply, should plant-wide or departmental 
seniority be considered? Should ability to 
perform the work be a factor, and what 
weight should be given the fact that one 
man has many dependents and another has 
none? Of course, a difficult situation is 
made more so when a veteran’s status is 
involved. 


Clauses Giving 
Problem’s Basic Elements 


The following clause is an excellent ex- 
ample of draftsmanship and covers the basic 
elements of the problem, thereby simplifying 
the hearing officer’s task when a dispute 
arises: 

“When it is necessary to reduce the work- 
ing forces in any department, consideration 
shall be given to the following factors: 

“Seniority, i. e., company seniority and 
departmental seniority. ... 





18 Collective Bargaining Provisions, Promo- 
tion, Transfer and Assignment; Layoff, Work- 
sharing and Reemployment, Bulletin 908-7, 
United States Department of Labor, Bureau of 
Labor Statistics, No. 1, p. 44; No. 3, p. 45. 

19 Collective Bargaining Provisions, Layoff, 
Work-Sharing and Reemployment, No. 11, p. 46. 
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* Footnote 19. 

1 Footnote 19, pp. 46, 47. 

*2 Footnote 19, No. 20, p. 47; compare No. 21, 
p. 47. 

23 Footnote 19, No. 26, p. 50. 
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“Ability, i. e., individual employee’s skill 
and adaptability. 

“Family status, i. e., whether married or 
single, number of dependents, etc. 


“Residence, i. e., whether or not employee 
lives in the community in which the plant 
is located. 


“Seniority and ability shall be considered 
the most important factors and seniority 
shall govern except in those cases where 
there is sufficient difference in ability of two 
or more employees affected to outweigh the 
difference in seniority. However, in fair- 
ness to each individual employee, family 
status and residence shall be given consid- 
eration but will be determining factors only 
when neither seniority nor ability predom- 
inates,” ™* 

Recall of employees sharing the work, and 
bumping, manifest their specific difficulties. 
With reference to bumping, this specimen 
clause will illustrate the basic problem in- 
volved: 


“Length of service shall be credited on a 
plant-wide basis. The seniority rating sheet 
is to govern all lay-offs. The employee hav- 
ing the lowest rating in his rating group 
shall be the first to be laid off. In the event 
employees are to be laid off, the steward 
shall be notified in the department con- 
cerned before such lay-offs are made. Em- 
ployees who are transferred to another 
department shall carry their plant service 
with them to be applied to their seniority 
rating sheet. The new department shall not 
become the resident department of such an 
employee until he has served one continuous 
year of employment in that department. 
After an employee has been away from a 
department for one full year he shall lose 
residence in the department. 


“A ‘rating group’ is a combination of 
operations, jobs, or departments where the 
nature of the work is so similar or the ver- 
satility of the employees is such that the 
lay-off of any employees from the group will 
not seriously interfere with production de- 
mands. A ‘rating unit’ is a combination of 
the rating groups within which an employee’s 
versatility is credited. The number of rat- 
ing groups in a rating unit may be as few 
as one or may include all the groups in 
several departments. 


“Any regular employee who becomes 
subject to lay-off in his rating group has the 
right to transfer to another rating group 
subject to the following conditions: 


“(1) "lf he has satisfactorily performed 
another job in another rating group within 
his rating unit he shall have the right to 
transfer to such a group providing any em- 
ployee in such a group has a seniority rating 
sheet total lower than his. 

“(2) If he has failed to gain residence 
in his current department, but retains resi- 
dence in another department, he shall have 
the right to transfer to any group in which 
he has satisfactorily performed a job in his 
resident department providing any employee 
in such a group has a seniority rating sheet 
total lower than his. 

“(3) If he has attained more than one 
year of plant service, but has no resident 
department, he shall have the right to trans- 
fer into any rating group in which he has 
satisfactorily performed a job in any de- 
partment providing that he can still perform 
such job satisfactorily and providing also 
that any employee in such a group has less 
service credit than he. 

“If his lay-off can not be avoided by the 
provisions of section (d) above, he shall 
have the opportunity to transfer to another 
job in any department subject to the fol- 
lowing conditions: 

“(1) As long as probationers remain: He 
shall displace a probationer at the direction 
of management if he is qualified to perform 
the job. Otherwise he shall be laid off. 

“(2) When no employees having less 
than six months of plant service remain on 
the pay roll all employees having less than 
one year of plant service shall then be treated 
as probationers for the purpose of lay-off, 
and displacement. Such employees having 
more than six months of plant service shall 
in the. event of lay-off remain eligible for 
reemployment consideration on the same 
basis as regular employees. When no em- 
ployees remain who have less than one year 
of plant service, a plant lay-off bracket shall 
be established comprised of regular em- 
ployees having less than eighteen months 
of plant service. Employees in this lay-off 
bracket will become subject to lay-off in 
accordance with the seniority rating sheet 
but will become subject to displacement in 
the order of their plant service credit, Any 
regular employee (not in the lay-off bracket) 
who becomes subject to lay-off shall have the 
right to displace the shortest service em- 
ployee-in the lay-off bracket whose job he 
may be qualified to perform in the judg- 
ment of management. When there is no 
employee in the lay-off bracket whose job 





* Footnote 19, No. 58, p. 54. 
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he may be qualified to perform such an em- 
ployee shall be laid off in accordance with 
the seniority rating sheet.” * 


**Good Cause” Question 
in Leaves of Absence 


Leave-of-absence provisions can be -clari- 
fied by arbitration. In the main, agreements 
are carefully drawn with respect to this de- 
tail, but, on occasion, a dispute arises which 
creates an impasse requiring presentation 
to a third person for adjudication. Gener- 
ally speaking, a leave of absence is predi- 
cated on specific criteria. The question which 
usually arises is alleged misuse of leave of 
absence. The leave is usually granted to 
permit attendance to union business or for 
other good cause. “Good cause” may be 
illness, a death in the family or some other 
valid excuse. But each case depends upon 
its own facts and must be decided by the 
hearing officer. 

Sick benefits is another problem which 
should be mentioned. The definitions are 
fairly well expressed and do not require 
too much elucidation. In New York State, 
sick benefits are a matter of statute. The 
only question which may arise concerns the 
hiatus between the time the illness strikes 
and the time the state or the insurance com- 
pany pays the benefits provided.” However, 
the agreements are carefully worded and 
provide the hearing officer sufficient guid- 
ance to permit the issuance of a just and 
equitable award. 


Management Prerogatives 


The issue of management prerogatives 
has created many hardships in the manage- 
ment-labor relationship. It can truly be said 
that what is not taken from management 
in the agreement is reserved to manage- 
ment.” But where management attempts to 
describe in detail what its prerogatives or 
functions are, areas of conflict are bound 
to arise. The right to establish working 
rules is one prerogative that management 
has tried to retain within its exclusive .con- 


trol. All too often this right has been chal- 
lenged, and successfully, In many instances, 
working rules have directly impinged on the 
collective bargaining agreement and impaired 
a particular provision of the agreement. 
Many collective bargaining agreements, 
therefore, provide that the rules may be 
promulgated by management as long as 
they are not contrary to the terms of the 
collective bargaining agreement. 


Usually the rules are personally delivered 
to each employee and are posted in conspic- 
uous places where the employees congre- 
gate. These working rules are, on occasion, 
so extensive in character and content that 
the union will challenge them on the ground 
that they establish conditions contrary to 
the agreement. In such an-event, the only 
way the dispute can be settled is to submit 
it to arbitration. But first the basic instru- 
ment must be consulted before the hearing 
officer makes his decision. Where the agree- 
ment does not provide guides for such a 
contingency, intent must be ascertained; 
and if the function has not been taken away 
from management, the prerogative remains. 
Consequently, the guide is whether by uni- 
lateral action the working rules change the 
basic provisions of the collective bargaining 
agreement. If they do, the offending rule 
must be set aside. 


Where there is no union contract, as 
pointed out by Bulletin 908-12, Union and 
Management Functions, the only limitation 
on management to function as it desires is 
federal, state and municipal legislation.” 
But once a labor organization enters the 
picture, certain very basic functions are re- 
moved from management’s sole control. 
Thus, the right to hire and fire and to oper- 
ate the plant is, in certain respects, sub- 
jected to a joint control. 


Whether management prerogatives should 
be enumerated in an agreement is the sub- 
ject of a great deal of controversy. In the 
writer’s opinion, such enumeration should 
be omitted. It should be understood that 
that which is not taken away by the agree- 
ment is retained by management. 





* Footnote 18, No. 80, p. 59; compare No. 85, 
p. 61 and No. 89, pp. 62, 63. 

7° Workmen’s Compensation Law, Article 9, 
Sections 200ff., Chap. 600 (Laws of 1949). 

** Collective Bargaining Provisions, Union and 
Management Functions, Rights and Responsi- 
bilities, Bulletin No. 908-12, United States De- 
partment of Labor, Bureau of Labor Statistics, 
Chap. 1, pp. 1-30; Teller, Management Functions 
Under Collective Bargaining (Baker, Voorhis 
& Company, Inc., 1947) Chap. 5; compare 


Labor Arbitration 


Chamberlain, The Union Challenge to Manage- 
ment Control (Harper & Brothers, 1948) pp. 
1-10. 

% At p. 1. It is interesting to note that the 
preliminary draft of this bulletin was entitled 
Management Prerogatives (November, 1948). 
See The President’s National Labor-Manage- 
ment Conference Summary and Committee Re- 
ports, Bulletin No. 77, United States Depart- 
ment of Labor, Division of Labor Standards 
(1946), p. 56: “B. Management's Right to 
Manage.”’ 
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Since the labor-management operation is 
in some respects a joint venture whereby 
labor produces the unit, in exchange for 
ideas and financing, a harmonious kinship 
is required at all times. Therefore, to at- 
tempt to define the relationship in writing 
is extremely difficult. By once putting into 
writing the functions of management, flexi- 
bility of operation is removed and a stilted, 
rigid document is written which promises 
difficulty at the outset. 

On occasion, management insists upon 
a prerogative clause. When such a clause 
appears in a contract, guides should be set 
up to inform the hearing officer of the exact 
intentions of the parties. When a dispute 
arises, the matter can be resolved without 
going too far from the original intent of 
all concerned. 

One exception to the foregoing is the 
right to remove the plant from one area to 
another. This can be a serious business. 
Removal is looked upon with considerable 
disfavor by most unions.” Removal of a 
plant may disrupt the entire economic status 
of a community; hence the removal clause 
must be considered very carefully before 
being written. It must supply definite cri- 
teria for the guidance of all concerned. 


Urgency of Need for Norms 
and Standards 


It is not my intention to examine each 
and every clause that goes into the various 
collective bargaining agreements. The pur- 
pose of this article is to raise in the minds 


of the scriveners of union-management agree- 
ments the need for the inclusion of norms 
and, standards. The hearing officer in a 
labor dispute needs more than the argu- 
ments of the disputants to decide the issue. 
He must have definite guides. The impor- 
tance of these norms can not be underesti- 
mated. 

In conclusion, it should be clearly under- 
stood that some criteria are essential to 
(1) guide the relationship between the sig- 
natories to the colléctive bargaining agree- 
ment; and to (2) grant a third person a 
specific basis on which an award may be 
issued so that a dispute arising out of the 
collective bargaining agreement may be put 
to rest. 

As a practicing arbitrator who meets 
these issues in his day-to-day operations, it 
would appear to me that now is the time 
to formulate a policy calling for clear lan- 
guage to be included in collective bargaining 
agreements. It is unwise to have an indefi- 
nite document which attempts to outline a 
course of conduct between two active signa- 
tories. The parties should realize this fact 
and make every attempt to remedy it. “One 
of the eternal conflicts out of which life is 
made up is that between the effort of every 
man to get the most he can for his serv- 
ices, and that of society, disguised under 
the name of capital, to get his services for 
the least possible return. Combination on 
the one side is patent and powerful. Com- 
bination on the other is the necessary and 
desirable part if the battle is to be carried 
on in a fair and equal way.”” [The End] 





CAN YOU DECIDE THE CASE OF THE WOULD-BE MEMBER? 


FACTs FoR THE Court: In a company which 
had a “Quarter Century Club” for old- 
timers, a man who had completed his twenty- 
five. years of service—with one interruption 
—wanted to join the club. Membership had 
other than social advantages, since each of 
the pin-boys got ten shares of stock in the 
company. 

However, the would-be member had been 
on strike for thirteen weeks in 1946, and the 
club decided this was a break in service 
which would make him ineligible until 1971. 
The man took the case to court. How 
would you decide? 


By THe Court: Affirming the trial court's 
decision, the Massachusetts Supreme Judi- 
cial Court agreed that the president of the 
company had “discretionary power” to give 
stock to an employee, “But that is not a 
matter of right.” 


Anyway, the court continued, “The rule is 
that an organization, whether incorporated 
or not, having no capital stock and no busi- 
ness, is not required to admit to membership 
every qualified person who makes applica- 
tion” (Sebastian v. Quarter Century Club, 
March 7, 1951). 





2» Matter of Belding Hemingway, 295° N. Y. 
541, rev’'g 270 App. Div. 879; compare In Re 
University Loudspeaker, Company, Inc., 5 Lab. 
Arb. Rep. 644; In Re Irving Horowitz, 8 Lab. 
Arb. Rep. 1001, confirmed in Potofsky v. Horo- 
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witz, 8 Lab. Arb. Rep. 1063, Special Term, 
New York County, November 12, 1947, McGee- 


han, J. 
% Holmes, J., in Vegelahn v. Guntner, 44 


N. E. 1077, 167 Mass. 92 (1896). 
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Breach of Contract 
Under the Taft-Hartley Act 


By DAVID LEVINSON, Ohio University 


PROVISIONS OF THE LMRA WHICH PROHIBIT UNFAIR 
LABOR PRACTICES AND PERMIT SUITS FOR BREACH 
OF CONTRACT ARE ANALYZED BY THE AUTHOR... 


HERE are two aspects of the Taft- 

Hartley Act which impinge upon the 
question of violation of trade agreements. 
One stems from the power-of the National 
Labor Relations Board to prohibit and nul- 
lify unfair practices, and the other from 
Section 301 of that act which authorizes 
both employers and labor unions to sue in 
federal court for breach of the agreement. 
(The terms “trade agreement” and “contract” 
are used interchangeably in this article to 
mean the details of an understanding be- 
tween the employer and the corresponding 
labor union concerning wages, hours and 
other conditions of employment. Note, how- 
ever, that Section 301 also permits unions to 
sue each other for breach of a trade agree- 
ment (not an organizational agreement) 
which they may have between themselves.) 


No-Strike Clause 


Issues involving the rights of interested 
parties in cases of violation of trade agree- 
ments are of concern currently not merely 
because they have always presented absorb- 
ing problems in legal metaphysics, but also 
because of their growing practical applica- 
tion. Of particular significance in this 
connection is the tendency in recent years 
for management and labor to embody so- 
called no-strike’* clauses in their contracts, 
which, either with or without qualification,* 
prohibit strikes for the duration of the con- 
tract. It is breach of the no-strike clause 


which is identified in this article as the pro- 
totype of all conceivable contractual viola- 
tions—as to wages, seniority, grievance 
procedure, etc.—which may occur in labor- 
management relations, 

The tendency in contract negotiations to 
establish provisions outlawing strikes is 
largely a result of the impact of the War 
Labor Board (WLB) upon industrial rela- 
tions during World War II. Among the 
functions of the board was that of prevent- 
ing interruptions in war-needed production 
—that is, to administer the wartime “no- 
strike, no-lockout” pledge of labor and 
management and to arbitrate disputes which 
presumably in peacetime would be settled 
in the last analysis by strikes and lockouts. 
The board used its authority in performing 
the latter function to execute the former. 

Other than its.continual insistence upon 
general wage increases, which could not be 
granted in the light of the government’s 
wage- and price-fixing policy, labor’s most 
persistent demand during the war was for 
union security. On that matter labor and 
management had reached no general under- 
standing. Labor, of course, knew full well 
that under conditions of wartime prosperity 
with their concomitant scarcity of man- 
power the union shop, if not the closed 
shop, could be won with comparative facility 
if only strikes were permissible. Manage- 
ment contended, in opposition, that union 
security should be fixed so that if it had 





1 Wherever applicable in this article the term 
“‘no-Strike’’ is meant to include the prohibition 
of lockouts also. 
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? The bulletin of the United States Depart- 
ment of Labor, Bureau of Labor Statistics— 
Strikes and Lock-Outs; Contract Enforcement 
(No. 908-13)—is an excellent source of informa- 
tion on the various types of no-strike clauses. 
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not granted a union any type of security 
prior to the war, the union was not to 
obtain that benefit through the WLB. The 
board resolved this potentially ex»losive 
issue by “cutting the melon in two”; it 
adopted the principle of maintenance-of- 
membership, which specified that if any 
employee did not withdraw his membership 
from the union within a given fifteen-day 
“escape” period he thereafter had to remain 
a member for the duration of the trade 
agreement, as did any employee who joined 
the union subsequent to that escape period. 
It was largely this benefit which the WLB 
granted or denied unions in reward or 


punishment for their adherence to or dis- 
regard of the no-strike pledge.* 


Authorized Strikes 


Where an authorized strike had been 
conducted, it was accepted by the WLB 
as prima-facie evidence of the union’s irre- 
sponsibility in industrial relations, and main- 
tenance-of-membership was denied* unless 
there were mitigating circumstances.’ Upon 
denying the award, the board generally 
specified that the matter was open to re- 
consideration after a lapse of a number of 
months, during which time, presumably, 
the union involved would have an oppor- 
tunity to demonstrate its responsibility. As 
alternatives to the denial of maintenance- 
of-membership, other penalties could have 
been imposed upon the union, depending 


largely upon the benefits which it was seek- 
ing from the board. Thus, union members 
could have been deprived of retroactive 
adjustments in wages otherwise due them, 
or of the benefits of vacation and shift- 
premium clauses which the WLB had 
granted them previously in their contracts." 
In some cases the penalty took the form of 
a reduction in union security so that the 
union may have been deprived of the union 
shop which it previously enjoyed and al- 
lowed maintenance-of-membership instead.* 
Or it may have been allowed the “Marshall 
Field” type of maintenance-of-membership * 
instead of the standard formula. 


On the other hand, in cases where strikes 
were unauthorized (wildcat strikes) and 
where union officials acted with dispatch in 
directing the strikers to return to work, the 
board regarded such conduct as indicative 
of union responsibility in industrial rela- 
tions; those strikes did not bar an award 
of maintenanee-of-membership.” Where the 
union, to the contrary, seemingly exhibited 
tacit ratification of the supposedly unau- 
thorized strike by failing properly to dis- 
cipline the strike instigators, its case was 
considerably weakened, generally resulting 
in a denial of maintenance-of-membership.” 
Of course, conditions could be attached to 
the award in cases where the board had 
less than reasonably complete faith in the 
union’s responsibility. Thus it may have 
ordered that maintenance-of-membership 
would be subject to withdrawal if any au- 





*It did not follow that any union adhering 
to the no-strike pledge could automatically 
obtain maintenance-of-membership. It had to 
show need for security as well, such as the 
fact that management had discriminated against 
it, that a rival union was seeking to raid it of 
its membership, etc. (Arcade Malleable Iron 
Company, NDMB No. 8&4 (1942); Armour 
Leather Company, No. 98 (1942); H. D. Hudson 
Company, No. AR-306 (1943); Rosedale Foundry 
and Machine Company, No. 2686-D (1943).) 

* Pettibone Mulliken Corporation, No. 326 
(1942); Hast Alton Manufacturing Company, No. 
458 (1942); Pittsburgh Limestone Corporation, 
No. 597 (1943): Borg-Warner Corporation, No. 
517 (1943): Boston-Wool Warehouses, No. 469 
(1943) (denial of union shop); Commercial 
Solvents Corporation, No. 111-364 (1943); Yale 
and Towne Manufacturing Company, No. 111- 
3214-D (1944) (union’s authorization of strike 
not completely established); Carr, Adams and 
Collier Company, No. 111-39-C (1944). 

5 Such as the fact that the strike had occurred 
Some time in the past and that since then 
the union's responsibility was evident; that the 
union had changed its leadership since the 
strike; that management by its conduct had 
contributed to the generation of the strike; etc. 
(Five Pittsburgh Department Stores, No. 699 
(1943); Babcock and Wilcox Company, No. 
111-1443-D (Reg. II) (1944); Celanese Corpora- 

‘ 
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tion of America, No. 111-7043-D (Reg. II) 
(1944); Powhatan Lime Company, No. 111- 
10760-D (Reg. IV) (1944).) 

®* New Jersey Brewers Association, No. 111- 
8744-D (Reg. II) (1944); Wilson and Company, 
No. 111-14772-D (Reg. ITI) (1945). 

1Goodyear Tire and Rubber Company, No. 
111-16495-D (1945) (union rejection of WLB 
strike-termination order). 

&R. K. Griffin Company, No. 
(Reg. ITI) (1944). 

*Yale and Towne Manufacturing Company, 
footnote 4. The Marshall Field formula re- 
quired that during the escape period employees 
were to indicate their intention if they wished 
to retain their union membership, while the 
standard formula imposed the same obligation 
upon those who wished to withdraw from the 
union. 

1 Ohio Steel Foundry Company, No. 403 
(1943); Art Metal Construction Company, No. 
395 (1943); Sun Shipbuilding and Drydock 
Company, No. 2505-D (1943); Johns-Manville 
Company, No. 891 (1943); General Tire and 
Rubber Company, No. 2863-D (1943): Campbell 
Soup Company, No. 111-910-D (1943). 

1 Arcade Malleable Iron Company, No. 111- 
1767-D (Reg. I) (1943); Retail Associates, Inc., 
No. 111-3896-D (Reg. V) (1944): Firestone Rub- 
ber Company, No. 111-1910-D (Reg. XI) (1944). 
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thorized strikes were to occur in the future,” 
or if the union should not properly discipline 
the instigators of unauthorized strikes.” 


Not only did the WLB enforce the no- 
strike pledge as such, but it may have gone 
further in ordering a no-strike provision 
to be embodied in the trade agreement,” 
with the additional specification that viola- 
tors were subject to a discipline which 
might go so far as to include discharge.” 
In cases where the union manifested re- 
sponsible conduct, the board was inclined 
to deny management’s request for penalty 
specifications in the no-strike clause,” its 
rationale being that any union which vol- 
untarily adhered to its contract should be 
free of the implication that it might do 
otherwise. In some instances, interestingly 
enough, the board’s order. of a no-strike 
clause was qualified to exclude certain 
types of disputes—as, for example, those 
which were outside the scope of the griev- 
ance procedure or which the grievance 
procedure did not resolve.” If the disputes 
thus unprovided for were to occur, however, 
the board, as arbiter, undoubtedly would 
have settled them. 


Cooling-Off Period 


Another matter concerning the wartime 
experience of labor and management with 
respect to strikes and lockouts is apropos 
here. The War Labor Disputes Act 
(WLDA) specified that employees of a war 
contractor must provide a thirty-day notice 
of intent to strike “—that is, the existence of 
a labor dispute—during which time condi- 
tions of employment were to remain un- 
changed, except where modified by mutual 
agreement or by the WLB. (War Labor 
Disputes Act, Section 8.) As emanated 
from that provision, individuals—not labor 


unions “—who went on strike during the 
“cooling-off” period were subject to suit for 
damages by the injured party. Moreover, 
if any provision in the trade agreement had 
been violated during that period, it followed 
that conditions of employment were changed, 
so that again the injured party or parties 
could sue the other under the WLDA.” 


This provision of the WLDA, in combin- 
ation with the policies of the WLB, sug- 
gests that labor and management became 
conditioned during the war years to deal 
with each other in a “no-strike environ- 
ment.” There developed a consciousness 
of the consequences which followed strike 
action and an awareness of the responsibil- 
ities which a no-strike agreement imposed. 
The fear of the untried, then, was dissipated 
by the time the WLB withdrew from the 
labor relations scene, and labor and man- 
agement voluntarily sought to preserve that 
environment by establishing strike-outlaw- 
ing agreements in their contracts. It is the 
wartime experience which largely accounts 
for the current popularity of the no-strike 
clause. Such clauses are generally sup- 
plemented by terminal arbitration in the 
grievance procedure. Here, too, the policy 
of the WLB in frequently ordering ter- 
minal arbitration to be incorporated into the 


trade agreement has been “carried forward.” 


Unprotected Activity 

The NLRB 
agreements as such, or of any provisions 
contained therein except as they serve to 
effectuate the purposes of the Taft-Hartley 


has no concern over trade 


Act. Such agreements influence Board 
decisions only where: (a) the circumstance 
of their negotiation or administration con- 
stitutes an unfair practice, as a contract 





2 Semet-Solvay Company, No. 547 (1943); 
Lamson and Sessions Company, No. 410 (1943); 
Federal Bearing Company, No. 2705-D (1943); 
Cramp Shipbuilding Company, No. 111-11349-D 
(1944). 

1% Federal Bearing Company, footnote 12: Yel- 
low Truck and Coach Manufacturing Company, 
No. 383 (1943); Johns-Manville Company, No. 
111-2526-D (1944). 

4% Underwood Elliott Fisher Company, No. 
178 (1942); Burlington Dyeing and Finishing 
Company, No. 300 (1942): Bus Companies of 
Washington, D. C., No. 13-264 (1944); Mont- 
gomery Ward and Company, No. 111-1231-D 
(1944); Industrial Cotton Mills Company, No. 
111-10102-D (1945); Alabama Mills, Inc., No. 
111-9091-D (1945). 

% Frank Foundries Corporation, No. 111-91-C 
(1944); Vanadium Corporation of America, No. 
111-7719-D (1944); Union Manufacturing Com- 
pany, No. 111-9889-D (1945). 
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1% Jones and Laughlin Steel Corporation, No. 
485 (1942): Timken Roller Bearing Company, 
No. 440 (1943): United States Potters Associa- 
tion, No. 111-14026-D (1945). 

11 Windsor Manufacturing Company, No. 284 
(1942): Goodyear Aircraft Corporation, No. 
111-1004-D (1948). The board, of course, could 
order ‘the establishment of terminal arbitration 
in the grievance procedure. 

1% Even though the NLRB—in accordance with 
the WLDA—conducted an employee vote at the 
end of the waiting period, which came out in 
support of strike action, the WLB denied the 
implication of that law that strikes were per- 
missible. 

1% France Packing Company v. Dailey, 14 
LABOR CASES { 64,359, 166 F. (2d) 751 (1948). 

2%» Jaksec wv. Dravo Corporation, 11 LABOR 
CASES { 63,140, 65 F. Supp. 663 (1946). 
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with a company-dominated union; (b) their 
substance is indicative of an unfair practice, 
as a closed-shop provision or a union-shop 
provision which has not been sanctioned by 
a union-shop election; (c) their negotiation 
or renewal is alleged to constitute a bar to 
a certification or decertification election; and 
(d) their violation characterizes a situation 


that otherwise may be an unfair practice.” . 


It is the last-mentioned which is significant 
for the purpose at hand. 

The Taft-Hartley Act does not specify 
that a breach of contract is an unfair prac- 
tice.” The NLRB becomes concerned with 
contractual violations because it performs 
an “equity” function, largely imposed upon 
it by court decisions, by which it holds that 
certain activities of labor (and, logically, of 
management as well) are “unprotected.” 
In participating in such activities the party 
exposes itself, insofar as the NLRB is in- 
volved, to countermeasures by the other— 
somewhat analogous to the doctrine of “un- 
clean hands” in equity proceedings. As 
confined to the matter of breach of contract, 
one must distinguish between NLRB pol- 
dcies as they affect the reinstatement rights 
of discharged ™ employees and the duty of 
the labor union and management to bargain 
collectively. 

The employer, under the original Na- 
tional Labor Relations Act (NLRA), has 


never been prohibited from discharging his 
employees for their wrongful (unlawful) 
conduct. (Breach of contract is normally 
wrongful, not unlawful; but other conduct 
in labor-management relations may be un- 
lawful.) The prohibition has been upon 
discharge with the intent or effect of dis- 
couraging unionization activity. In its early 
years, the NLRB tended to confuse the for- 
mer type of circumstance with the latter, 
until corrected by the courts. And the 
principles so arrived at have been carried 
forward; of course, in the administration of 
the Taft-Hartley Act. Thus, for example, 
wrongful conduct in striking exposes the 
wrongdoers to discharge,™ which in turn 
does not violate Taft-Hartley. And. the 
same consequences may follow if the strike 
is directed toward unlawful ends.” 


It follows then that breach of contract— 
most importantly, a strike in violation of a 


_no-strike clause—is merely another instance 


of wrongful conduct,” and the discharge of 
such wrongdoers is not an unfair practice.” 
Certain conditions are attached, however. In 
the first place, the right to discharge con- 
tinues as long as does the wrongful conduct 
even though in the interim the contract has 
been appropriately abrogated.” For if the 


.conduct was wrongful in the past, it remains 


unprotected by the NLRB as long as it 
lasts. Second, the breach of contract does 





1 It may seem that there should be a fifth 
category: one where violation of contractual 
provisions constitutes an unfair practice—as re- 
fusing to participate in a contractually estab- 
lished grievance procedure. This type of 
situation is actually a refusal to bargain. and 
the NLRB does not regard the existence of a 
contract as a prerequisite to a complaint of 
that kind (as long as the union represents a 
majority of the employees in the appropriate 
unit). The only basis for establishing a fifth 
category, which the writer has been able to 
identify, is a case of some years ago in which 
the NLRB ruled that violation of a closed-shop 
provision, in canjunction with other matters, 
was an unfair practice—that is, discrimination 
against the union. (Jacob H. Koltz, 13 NLRB, 
No. 84 (1939).) Compare this with United Bis- 
cuit Company of America, 38 NLRB 778, enf'd 
as mod. 6 LABOR CASES { 61,120, 128 F. (2d) 
171 (CCA-7, 1942). 

2 This might be contrasted with the Wiscon- 
sin Employment Peace Act, Sections 111.06(1) (f) 
and 111.06(2)(c), which specifies that contract 
violations are unfair practices, and the Minne- 
sota Labor Relations Act, Section 11(a), which 
specifies that a strike in violation of contract 
where the employer is complying with the con- 
tract in good faith is an unfair practice. 

28 Wherever applicable in this article the term 
“discharge’’ is meant. to cover acts of dis- 
cipline short of discharge. 

* NLRB v. Fansteel Metallurgical Corpora- 
tion, 1 LABOR CASES { 17,042, 306 U. S. 240, 59 
S. Ct. 490 (1939); Lone Star Gas Company, 18 
NLRB 420 (1939); NLRB v. Ohio Calciwm Com- 
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pany, 6 LABOR CASES { 61,478, 133 F. (2d) 721 
(1943). However, violation of the WLDA in 
an Otherwise lawful strike was not grounds for 
denying the strikers their right to obtain re- 
dress of unfair practices under the NLRA. (Re- 
public Steel Corporation, 62 NLRB 1008 (1945); 
Hamilton v. NLRB, 12 LABOR CASES { 63,673, 
160 F. (2d) 465 (1947).) 

*% NLRB v. Indiana Desk Company, 9 LABOR 
CASES { 62,683, 149 F. (2d) 987 (1945): Thomp- 
son Products, Inc,, 72 NLRB 886 (1947). This 
raises the question of whether the commission 
of unfair practices under Section 8(b) of the 
Taft-Hartley Act sanctions the discharge of 
employees who participate in such acts. Sylves- 
ter Petro in his article, ‘‘Concerted Activities— 
Protected and Unprotected—II,” 2 Labor Law 
Journal 4 (January, 1951), claims that it does. 

% This article refers consistently to material 
breaches of contract. Since the NLRB con- 
siders minor acts of wrongful conduct as ‘‘pro- 
tected,’’ it ‘vould probably regard a minor 
breach of contract in the same manner. 

27 NLRB v. Sands Manufacturing Company, 
1 LABOR CASES { 17,044, 306 U. S. 332, 59 S, Ct. 
508 (1939); Hazel-Atlas Glass Company v. 
NLRB, 5 LABOR CASES { 60,978, 127 F. (2d) 109 
(1942); Scullin Steel Company, 65 NLRB 1294 
(1946); Dyson and Sons, Inc., 72 NLRB 445 
(1947); Lancaster Foundry Corporation, 75 
NLRB 255 (1947); United Elastic Corporation, 
2 CCH Labor Law Reports (4th Ed.) { 9042, 
84 NLRB 768 (1949); Granite City Steel Com- 
pany, 2 CCH Labor Law Reports (4th Ed.) 
{ 9517, 87 NLRB, No. 122 (1949). 

% United Elastic Corporation, footnote 27. 
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not automatically sever the employee-employer 
relationship.” Discharge must be both in- 
stituted affirmatively and not unduly de- 
layed. Finally, the evidence and pleadings 
before the NLRB must indicate that the 
discharge of the wrongdoers was based upon 
their wrongful conduct and was not a subter- 
fuge for hindering their unionization activity.” 
In this connection, the employer may single 
out the instigators of a strike and impose 
more severe penalties upon them than upon 
others,” even though those instigators may 
be the very leaders of the union itself.” In 
other circumstances such conduct by the 
employer would be evidence of an unfair 
practice. 


When NLRA Protects Strikers 


As is well known, where employees strike 
in protest of an unfair practice by the em- 
ployer, their action is protected by the 
NLRB. However, where they strike for 
the same reason but in violation of a no- 
strike agreement, they are subject to dis- 
charge.* Here the rationale of the Board 
is that the strikers can have lawful redress 
of the unfair practice by recourse to the 
Board without resorting to wrongful conduct. 


There are .circumstances by which the 
employer condones the wrongful con- 
duct of his employees and as a conse- 
quence they are restored to the protection 
of the NLRB. An unconditional offer to 
reinstate all strikers, for example, is a 
waiver of the employer’s right to discharge 
them because of their wrongful conduct 
















































during the strike™ or because the strike it- 
self was wrongful—as being in violation of 
the contract. Even where no such offer 
has been made, the reinstatement, as such, 
of the wrongdoers is sufficient to protect 
them against subsequent discharge unless 
the employer specifically reserves the right 
to take measures against them for their past 
misconduct.” Where, however, the reinstate- 
ment offer is qualified, and the strikers fail 
to return to work in line with those qual- 
ifications, their discharge is not an unfair 
practice.” 


Generally, the obligation to bargain ob- 
tains even though a strike or lockout is in 
progress,” as long as the union represents 
a majority of the employees in the appro- 
priate unit. Those on strike remain em- 
ployees, as defined in the Taft-Hartley Act, 
for their work has ceased through their in- 
volvement with a “current labor dispute.” ® 
Likewise, even though the unior (or its 
members) or the employer has committed 
wrongful or unlawful acts in its relations 
with the other, the obligation to bargain 
still obtains” as long as the union repre- 
sents a majority of the employees, That is 
the only criterion. (This assumes, of course, 
that the union has filed the requisite finan- 
cial, organizational and non-Communist state- 
ments, as required under the Taft-Hartley 
Act.) However, as has been explained, the 
employer is free to discharge the wrong- 
doers. He may thus reduce the number of 
employees that the union represents, and as 
a consequence the union no longer may rep- 
resent a majority of the employees in the 
appropriate unit. It is in this manner that 





2* Lone Star Gas Company, footnote 24; 
Dorsey Trailers, Inc., 2 CCH Labor Law Re- 
ports (4th Ed.) {7 8394, 80 NLRB 478 (1948), 
enf. den. in.part and granted in part 17 LABOR 
CASES § 65,574, 179 F. (2d) 589 (CA-5, 1950). 

%*% Lone Star Gas Company, footnote 24; Scul- 
lin Steel Company, footnote 27. 

% Cooperweld Steel Company, 75 NLRB, No. 
23 (1947); National Electric Products Corpora- 
tion, 2 CCH Labor Law. Reports (4th Ed.) 
f 8418, 80 NLRB 995 (1948); NLRB v. Dorsey 
Trailers, Inc., 17 LABOR CASES { 65,574, 179 F. 
(2d) 589 (1950). 

% Fafnir Bearing Company, 73 NLRB 1008 
(1947). ‘ 

33 National Electric Products Corporation, 
footnote 31 (involving temporary layoff rather 
than outright discharge). : 

% NLRB v. Aladdin Industries, Inc., 5 LABOR 
CASES { 60,879, 125 F. (2d) 377 (1942). 

% Fafnir Bearing Company, footnote 32. 

% Alabama Marble Company, 2 CCH Labor 
Law Reports (4th Ed.) { 8978, 83 NLRB 1047 
(1949). 

* Thompson Products, Inc., footnote 25; 
United Elastic Corporation, footnote 27. 
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3% Jeffery-De Witt Insulator Company v. 
NLRB, 1 LABOR CASEs { 18,005, 91 F. (2d) 134 
(1937); Los Angeles Brick and Clay Company, 
11 NLRB 750 (1939); Stehli and Company, Inc., 
11 NLRB 1397 (1939); Harry Schwartz Yarn 
Company, 12 NLRB 1139 (1939). 

* Taft-Hartley Act, Section 2(3). The strikers 
remain employees until they have been re- 
placed on the job, provided the strike has not 
been caused or prolonged by an unfair practice 
of the employer (NLRB v. Mackay Radio and 
Telegraph Company, 1 LABOR CASES { 17,034, 
304 U. S. 333 (1938)). One statutory exception 
is provided by Section 8(d)(4) of the law, 
specifying that those who strike—for reasons 
based upon the renegotiation of a contract— 
within sixty days prior to the termination of 
the existing contract, lose their status as em- 
ployees (Graham v. Boeing Airplane Company, 
15 LABOR CASES { 64,604 (DC Wash., 1948). 

*® NLRB v. Carlisle Lumber Company, 1 LABOR 
CASES { 18,050, 94 F. (2d) 138 (1937); NLRB v. 
Remington Rand, Inc., 1 LABOR CASES { 18,098, 
94 F. (2d) 862 (1938); Reed & ‘Prince Manufac- 
turing Company, 12 NLRB 94 (1939), enf’d 118 
F. (2d) 874 (1941). 
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the employer may be relieved of his duty 
to bargain.” 


Suspended Obligations 


In cases of violation of contract, a distinc- 
tion must be drawn between the possible 
permanent effect of such conduct upon the 
obligation to bargain and its temporary ef- 
fect. A violation of contract is wrongful; 
the employer may discharge the wrongdoers ; 
and if the union thereby loses its majority 
status, the employer need not bargain with 
the union.” Where the NLRB holds that 
the obligation to bargain still obtains be- 
cause the number of wrongdoers discharged 
was not sufficient to deprive the union of its 
majority, the Board must bear the burden 
of proof of the union’s majority status; it 
is not the employer who must prove the 
contrary.“ But, furthermore, if there is a 
breach of contract over matters which are 
subject to the grievance procedure under 
that contract, the injured party may law- 
fully refuse to bargain about those matters“ 
and about all others subject to the griev- 
ance procedure“ until such time as the 
wrongful conduct is terminated, and it simi- 
larly may refuse to bargain about changes 
in wages, hours and other conditions of 
employment designed to effectuate the ter- 
mination of such conduct.“ For example, 
a unilaterally instituted wage increase is 
ordinarily regarded as a refusal to bargain 
where a labor union holds the bargaining 
agency, but an increase designed to encour- 
age the return to work of those who have 
struck in violation of a no-strike agreement 
is not. 

The obligation to bargain, then, is sus- 
pended, but certain conditions apply: 

(1) The st'spension does not cover ai/ 
matters subject to bargaining—it is limited, 
as explained. 

(2) When the wrongful conduct is ter- 
minated, the duty to bargain becomes re- 


operative when the wrongdoing party offers 
to bargain” (and, in the case of the union, 
if it is still the agent of the majority of 
the employees). 


(3) This offer to bargain must be un- 
conditional; it cannot, for example, be an 
offer to bargain only about: those matters 
which have caused the wrongful conduct.* 


(4) The abrogation or termination of a 
contract while the violation is still in effect 
does not change the circumstances govern- 
ing’ the obligation to bargain; that is, the 
wrongdoing party must first correct its past 
misconduct even though the continuance of 
such action is no longer wrongful.” 


(5) The appropriate abrogation of a con- 
tract because of its violation does not free 
the injured party of its general obligation 
to bargain,” for example, as to a new con- 
tract to replace the one which has been 
abrogated. 


Before Section 301 


Prior to the enactment of Section 301 of 
the Taft-Hartley Act, suits by or against 
labor unions for violation of trade agree- 
ments were most frequently within the jur- 
isdiction of state courts. Such suits, of 
course, were either at law (normally re- 
quiring a money judgment) or in equity 
(calling for a preventive injunction or af- 
firmative relief"). Historically, where the 
action has been at law, a labor union, being 
a voluntary, unincorporated association, could 
not sue or be sued in its own name under 
the common law, as it is not a legal entity. 
(Legal action invdlved the members of the 
union as individuals.) But through the 
years a number of states have enacted stat- 
utes (to replace the common law) which 
authorize unjons thus to sue or be sued. 
And others, in the absence of a statute, 
have reached the same result through de- 
cisional law.” In equity cases it has been 





“1 NLRB v. Fansteel Metallurgical Corporation, 
footnote 24. A qualification stems from Sec- 
tion 9(c)(3) of the Taft-Hartley Act: Where 
the union has established its right to bargain 
through a representation election, the employer 
is obligated to bargain with it (no other repre- 
sentation election can be held) for one year 
thereafter, even though in the interim the union 
in fact may have lost its majority. 

“@ NLRB v. Sands Manufacturing Company, 
footnote 27. 

* NLRB v. Dorsey Trailers, Inc., footnote 31. 

* United Elastic Corporation, footnote 27. 

4 Timken Roller Bearing Company v. NLRB, 
12 LABOR CASES { 63,793, 161 F. (2d) 949 (1947). 

* United Elastic Corporation, footnote 27. 

4 Consumers Lumber and Veneer Company, 
63 NLRB 17 (1945); Lancaster Foundry Corpo- 
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ration, footnote 27: Higgins, Inc., 2 CCH Labor 
Law Reports (4th Ed.) { 10,036, 99 NLRB, No. 
31 (1950). 

* Charles E. Reed & Company, 76 NLRB, 
No. 86 (1948). 

* United Elastic Corporation, footnote 27. 

% Lancaster Foundry Corporation, foetnote 27. 

51 A petition for affirmative relief seems not 
to be covered by the restrictions which the 
typical anti-injunction act places upon the issu- 
ance of injunctions. (Sanford v. Boston Edison 
Company, 8 LABOR GASES { 62,297, 56 N. E. (2d) 
1, 316 Mass. 631 (1944).) Note that an order 
of specific performance, discussed later, is a 
species of affirmative relief. 

52 See the court’s opinion in Brown v. U. 8&., 
276 U.S. 133. 
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traditional that unions may sue or be sued 
by way of representative action.” But here, 
too, various states over the recent decades, 
either by statute or decisional law, have 
sanctioned such suits by or against unions 
in their own names.“ 


Where federal courts in the past have 
dealt with the issue of violation of trade 
agreements their jurisdiction has devolved 
either from the diversity of citizenship of 
the parties litigant or from the fact that a 
substantive right under the Constitution or 
laws of the United States was in question. 
In the former instance, the courts have 
held, of course, that a union could or could 
not sue or be sued in its own name (both 
at law and in equity), depending upon the 
particular laws of the state which they were 
applying.” But in the latter, it has been 
clear for some time that labor unions as 
such were appropriate parties to action both at 
law and in equity.” However, relatively 
few cases of violation of trade agreements 
fall within the latter category. Most of 
them involve the interpretation of contract 
law, not substantive rights under the Con- 
stitution or laws of the United States. 


It follows, then, that there were a good 
many jurisdictions in which labor unions 
. as such could not sue or be sued for breach 
of contract. This is alleged to have imposed 
considerable hardship upon the employer. 
In cases at law he could charge damages 
against individual members of the union, 
but he could not reach out to encompass 
the assets of the union as an organization. 
Labor unions enjoyed a kind of “legal 
invisibility.” In equity cases—even assum- 
ing that the union could be sued in its own 
name—there have also been difficulties. In 
various instances the issuance of injunctions 


has been restricted by state anti-injunction 
acts,” generally modeled after the federal 
Norris-LaGuardia Act. More traditionally, 
equity courts, in dealing with violation of 
trade agreements in a petition for specific 
performance, have searched those agree- 
ments for the aspect of mutuality of remedy. 
Where it has been lacking, some courts 
have ruled that the trade agreement is 
unenforceable.” 


Purpose of Section 301 


Thus Section 301 was incorporated into 
the Taft-Hartley Act to eliminate most of 
these difficulties. It specifies, among other 
matters, that where violation of contract is 
involved, a labor union “may sue or be sued 
as an entity and in behalf of the employees 
whom it represents” in federal district 
court. It likewise specifies that diversity of 
citizenship need not be shown to establish 
the jurisdiction of such courts. (The juris- 
dictional amount in excess of $3,000 is also 
waived.) State jurisdictions have been by- 
passed in two important respects: A union 
may sue or be sued im its own name in 
federal courts even though state courts 
will not entertain such action, and, since the 
jurisdiction of the federal court does not 
rest upon diversity of citizenship, it follows 
that a new substantive right under the 
federal law has been created *—that is, in 
deciding the issue of breach of contract 
federal courts presumably will develop their 
own law rather than apply that of the 
states.” Money judgments rendered against 
labor unions in such suits are enforceable 
against the union as such and not against 
the individual members thereof. In this 
manner the law avoids the consequences of 





5§See the court’s opinion in Busby v. Elec- 
trical Utilities Employees Union, 147 F. (2d) 
864 (1945). 

% California Labor Contract Act, Chap. 75, 
Section 1126 (1941); Chambers v. Hod Carriers 
Union, 7 LABOR CASES { 61,871, 52 F. Supp. 978 
(DC of D. C., 1943); Jackson v. International 
Union of Engineers, 14 LABOR CASES f{ 64,389, 
211 S. W. (2d) 138 (Ky. Ct. of App., 1948); 
Williams v, United Carpenters, 81 F. Supp. 150 
(1948). ‘e 

5% Worthington Pump and Machinery Corpora- 
tion v. UE-CIO, Local 259, 10 -LABOR CASES 
7 62,838, 63 F. Supp. 411 (DC Mass., 1945). 

5% UMW v. Coronado Coal Company, 259 U. S. 
344 (1922); Federal Rules of Civil Procedure, 
Rule 17(b), cited in Textile Workers v. Amazon 
Cotton Mill, 76 F. Supp. 159 (1947). 

5% One might note, parenthetically, that under 
the New York Anti-Injunction Act one of the 
conditions which makes that act inoperative 
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(so that injunctions may issue) is a violation of 
trade agreement. (New York Civil Practice 
Act, Section 876-A, subdivision 1(a) (1935).) 
The Pennsylvania Anti-Injunction Act has a 
similar provision. (Philadelphia Terminals v. 
Produce Union (Pa, Ct. Com. Pls., 1947). 

% Bakery and Confectionery Workers Union, 
Local 198 v. Clifton Bakery Corporation, 3 
LABOR CASES { 60,066 (N J. Chanc. Ct., 1940); 
Doyle v. American Window Cleaning Company 
(Calif. Super. Ct., 1941). 

5° Shirley-Herman Company, Inc. v. Hod Car- 
riers Union, 182 F. (2d) 806 (1950); Textile 
Workers Union _v. Aleo Manufacturing Com- 
pany, 19 LABOR"CASEs { 66,101, 94 F. Supp. 626 
(DC N. C., 1950). 

* A contrary presumption follows from Boe- 
ing Airplane Company v. Association of Ma- 
chinists, (DC Wash., 1950), where the court— 
pointing to the rule established in Hrie Rail- 
road v. Tompkins—cites state law with approval. 
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the classic Danbury Hatters case, in which 
the assets of individual union members were 
attached in a suit against them for violation 
of the Sherman Anti-Trust Act. 


Section 301 clearly applies to suits for 
damages“ and it has been interpreted to 
cover suits for declaratory relief as well.” 
It suggests, however, a number of questions 
which warrant detailed analysis: (a) To 
what extent does it cover suits for injunc- 
tions (action in equity)? (b) What rights 
does it provide individual employees? (c) 
Can it be invoked in circumstances where 
the trade agreement calls for the arbitration 
of disputes? and (d) In what manner does 
it impose liability upon the union for acts 
of its individual members? The problem 
of agency which is manifest in the last- 
mentioned is significant not only for the 
application of Section 301, but also, as will 
be shown, for the application by the NLRB 
of its doctrine of unprotected activity. 


There are two outstanding problems 
stemming from Section 301 when it is em- 
ployed to obtain an injunction against breach 
of contract. One concerns the applicability 
of the Norris-LaGuardia Act, and the other 
the power of the NLRB to obtain injunc- 
tions against the commission of unfair 
practices. As has been mentioned, breach 
of contract as such is not an unfair practice 
under Taft-Hartley. But a given set of 
circumstances coincidentally constituting a 
breach of contract may be an unfair practice. 


The Norris-LaGuardia Act prohibits fed- 
eral courts from issuing injunctions to 
private parties (such as the employer or 
the union) in civil suits growing out of a 
labor dispute, as defined in that law, except 
where a complexity of circumstances char- 
acterizes the dispute. Its practical effect is 





that in the vast majority of cases involving 
differences between labor and management, 
federal court injunctions cannot issue to 
those parties. Under Section 301, where a 
breach of contract is held not to be a labor 
dispute, the Norris-LaGuardia Act does not 
apply, and it is not a barrier to obtaining 
an injunction. On the other hand, where 
it is so held, an injunction cannot issue 
under that section unless all the prereq- 
uisites for the issuance of injunctions, as 
enumerated in the Norris-LaGuardia Act, 
are established. This implies that it is 
most difficult, although not impossible,* to 
obtain an injunction against a breach of 
contract. Section 301 is far more con- 
veniently utilized in cases at law than it is 
in equity. 


Injunctions Obtained 


The Taft-Hartley Act authorizes the 
NLRB to obtain temporary injunctions and 
restraining orders in federal court to pro- 
hibit alleged unfair practices during the 
interval when such charges are being pro- 
cessed by the Board. Here the Board’s 
authority is free of the encumbrances which 
the Norris-LaGuardia Act imposes upon 
the issuance of injunctions.* Such injunc- 
tions, of course, can be obtained only by 
the Board, not by private litigants.” - As- 
sume that a set of circumstances constitutes 
both an unfair practice and violation of con- 
tract. The private litigant can institute a 
suit for damages under Section 301,* but is 
it denied an injunction against the contract 
violation simply because the NLRB can 
obtain. an injunction against the unfair 
practice? The principle of res judicata 
would not restrict the private party, for 





*! Damage suits upon any basis other than 
breach of contract are not sanctioned under 
Section 301. (Amazon Cotton Mill v. United 
Textile Workers, 14 LABOR CASES { 64,443, 167 
F. (2d) 183 (1948).) However, suits based upon 
the commission of certain unfair practices are 
sanctioned under Section 303. 

* Studio Carpenters. Local Union v. Loew’s 
Inc., 17 LABOR CASES { 65,356, 84 F. Supp. 675 
(DC Calif., 1949); AFL v. Western Union, 179 
F. (2d) 535 (1950). But see Worthington Pump 
and Machinery Corporation v. UE-CIO, Local 
259, footnote 55. 

* Mountain States Communication Workers v. 
Mountain States Telephone Company, 15 LABOR 
CASEs { 64,724, 81 F. Supp. 397 ¢DC Colo., 1948). 

« United Packinghouse Workers v. Wilson & 
Company, 80 F. Supp. 563 (DC IIl., 1948) (inj. 
den.); Alcoa Steamship Company v. McMahon, 
15 LABOR CASES f 64,819, 81 F. Supp. 541 (DC 
N. Y., 1948) (inj. den.), aff'd 16 LaBor Cases 
§ 65,061, 173 F. (2d) 567 (CA-2, 1949); UAW 
(CIO) v. Royal Typewriter Company (DC 
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Conn., 1949) (inj. den.); Textile Workers Union 
v. Aleo Manufacturing Company, footnote 59. 

% Taft-Hartley Act, Sections 10(j) and 10(1); 
Douds v. Wine Workers Union, 13 LABOR CASES 
f 64,186, 75 F. Supp. 184 (DC N. Y., 1947); 
Madden v. UMW, 14 LABOR CASES { 64,554, 79 
F. Supp. 616 (DC of D. C., 1948). 

* Taft-Hartley Act, Section 10(h); Douds v. 
Teamsters Union, Local 294, 7 F. Supp. 414 
(1948); Barker v. United Brotherhood of Car- 
penters &@ Joiners (AFL), 14 LABOR CASES 
1 64,333 (DC Ala... 1948). 

® Bakery Sales Drivers Union v. Wagshal, 14 
LABOR CASES { 51,262, 333 U. S. 437, 68 S. Ct. 
630 (1948); Amazon Cotton Mill v. United Tex- 
tile Workers, footnote 61; JLU v. Sunset Line 
and Twine Company, 14 LABOR CASES { 64,444 
(DC Calif., 1948); California Association v. 
Building Trades Cowncil, 17 LABOR CASES 
1 64,444, 178 F. (2d) 175 (CA-9, 1949). 

® Reed v. Fawick Airflex Company, 17 LABOR 
CASES { 65,386, 86 F. Supp. 822 (DC Ohio, 1949). 


April, 1951 © Labor Law Journal 








Oca it sy 


PRRs Mil Lt NOMA cl ect at alli 








although the facts underlying both actions 
may be the same, the NLRB acts to vindi- 
cate a public right, while the party to the 
contract seeks to vindicate a private right 


established therein. Nevertheless, an in- 
junction most probably would not be granted 
notwithstanding the inapplicability of res 
judicata. 


Where the Norris-LaGuardia Act is 
applicable, because the issue involves a 
labor dispute, all prerequisites for the issuance 
of an injunction under that law could not 
be met; it must be established, among other 
matters, that the “complainant has no adequate 
remedy. at law.” (Norris-LaGuardia Act, 
Section 7(d).) The fact that the NLRB 
could obtain an injunction would prohibit 
the issuance of an injunction to the private 
party. Where the Norris-LaGuardia Act 
is inapplicable, an injunction probably would 
not issue for similar reasons. For the 
courts are disinclined to exercise their ex- 
traordinary power of equity where an ad- 
equate remedy—the power of the NLRB 
to obtain an injunction—is already available.” 


Of course, the Taft-Hartley Act specifies 
that the NLRB shall have power to obtain 
injunctions ™ against alleged unfair practices. 
If the Board, for whatever reason, has chosen 
not to exercise that power, that particular 
remedy is denied the private litigant, so that in 
a sense the prospect that the private party will 
obtain an injunction under Section 301 is 
improved.” Against this fact must be 
weighed another: If the Board does not 
think that the case merits an injunction, 
the court, presumably making the same 
findings—other than that of the legal basis 
of the petition—will probably not think so 
either. This should frequently be the cir- 
cumstance, not invariably so. If the Board 
and its General Counsel can disagree as 
to whether an unfair practice has been 
committed—as they have from time to time 
—it logically follows that the General Counsel, 


under Section 10, and the court, under 
Section 301, can disagree as to whether a 
given set of facts merits an injunction, All 
this suggests, in summary, that where a 
breach of contract is also an unfair practice, 
the possibility that the private party can 
obtain an injunction under Section 301. is 
extremely remote. 


Individual Action 


According to the laws of most states, the 
right of individual employees to take action 
where breach of contract is involved appears 
as follows: An individual employee can sue 
at law if the intent of the parties negotiating 
the contract was to endow the employee 
with that right. Where the contract actu- 
ally stipulates that the employee has rights 
under it, his freedom to take action at law 
as based upon those rights is obvious.” 
Where there is no such stipulation the 
courts must analyze the intent of the con- 
tracting parties to determine whether the 
rights under the contract accrue to the union 
as a legal entity separate trom its members 
(the employees), or whether the contract 
confers rights upon the individual em- 
ployees—the theory of third-party benefi- 
ciary. (The theory that a labor union as a 
party to a contract is the agent of its mem- 
bers (the principal) so that all rights auto- 
matically accrue to those members, has 
never found much support in Americati 
courts, the primary reason being that under 
that theory the members (as principal) could 
by-pass the union and individually negotiate 
changes in the contract.) $ 


There has been a tendency among many 
courts in recent years to hold, upon analyzing 
the intent of the contracting parties, that em- 
ployees are third-party beneficiaries with re- 
spect to rights personally accruing to them, 
such as those stipulated in the wage and 
seniority provisions of the contract.” Recog- 





® Newport News Shipbuilding and Dry Dock 
Company v. Schauffier, 1 LABOR CASES { 18,011, 
91 F. (2d) 730 (CCA-4, 1937), aff'd 1 LaBor 
CASES { 17,025, 303 U. S. 54 (1938); United 
Brick &@ Clay Workers v. Junction City Clay 
Company, 12 LABOR CASES { 63,493, 158 F. (2d) 
552 (CCA-6, 1946); Amazon Cotton Mill v. 
United Textile Workers, footnote 61; Norris, 
Inc. v. NLRB, 16 LABOR CASES { 65,159 (CA 
of D. C., 1949). 

” Taft-Hartley Act, Section 10(j). And Sec- 
tion 10(1) reads that an officer or regional attor- 
ney of the Board shall seek an injunction if he 
‘has reasonable cause to believe’ that the 
allegation of unfair practice is true. Actually, 
it is the General Counsel of the Board who 
exercises final authority in seeking injunctions 
under both these sections. 


Breach of Contract 


™ The Board’s (the General Counsel's) dis- 
inclination to seek a temporary injunction, not 
being the final disposition of the case, cannot 
be taken into court for review. (Taft-Hartley 
Act, Section 10(f).) 

™ Compare, for example, Rotnofsky v. Capitol 
Distributors Corporation, 262 App. Div. 521, 30 
N. Y. S. (2d) 563 (1941), with Levine v. Meizel, 
34 N. Y. S. (2d) 561 (N. Y. City Ct., Special 
Term, 1942), for the application of this point 
of law in New York courts. 

Cincinnati, New Orleans and Texas Pacific 
Railway Company v. Hill, 5 LABor CASES 
{ 60,749 (Tenn. Ct. of App., 1941); Sublett v. 

(Footnote continued on following page) 
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nized as such, the employee may sue at law in 
cases of breach of contract. But to the con- 
trary, there are other states where the individ- 
ual employee cannot take such action.” Like- 
wise, in states where the employee seeks by 
injunction to restrain the employer from 
breaching the agreement (specific perform- 
ance), the rule of equity generally is that an 
injunction cannot issue for lack of mutuality 
of remedy; that is, the employee cannot 
compel the employer to abide by the con- 
tract because the employer cannot compel 
the employee to serve under that contract ™ 
(involuntary servitude). 


Section 301 provides not a substitute but 
an alternative remedy in defense of the 
rights of employees. It specifies that a union 
may sue in federal court “as an entity and 
in behalf of the employees whom it repre- 
sents.” (Italics supplied.) To emphasize, 
the individual employee cannog sue,” but his 
union can. In this manner a union can 
obtain redress for its individual members— 
or nonmembers, provided they are covered 
by the contract—én an action at law.” In 
an equity case, the union would proceed on 
behalf of those individuals in.the same man- 
ner as it would for itself, as has been ex- 
plained. Through the enactment of Section 
301, then, the individual employee has bene- 
fited in the defense of his rights as compared 
to his legal capacities in a number of state 
jurisdictions. 


Arbitration Clauses 


A number of trade agreements specify 
that disputes arising thereunder, including 
allegation of violation of contract, shall be 
subject to arbitration. On the matter of 
contract violation the arbitrator generally 
determines the validity of the allegation, 
and, if substantiated, the extent of the lia- 





bility incurred by the wrongdoing party. If 
the injured party A invokes Section 301 in 
an action at law for breach of contract with- 
out first resorting to arbitration, it would 
be subject to counteraction in equity by the 
wrongdoing party B under that same sec- 
tion. For failure to follow the arbitration 
provisions of a contract is itself a breach of 
contract. If B for some reason cannot ob- 
tain an injunction, subject to the Norris- 
LaGuardia Act or otherwise, because, let us 
say, it cannot show substantial and irrepara- 
ble injury to itself, it nevertheless could 
take counteraction against A under Section 
301 in an action at law. If A originally had 
invoked Section 301 in equity action, an 
injunction, subject to the Norris-LaGuardia 
Act or otherwise, would not issue. As has 
been mentioned, an injunction generally can- 
not issue where an adequate remedy (in this 
case, arbitration) is already available. If A 
refuses to accept the award after arbitration 
has been used and the arbitrator’s judgment 
rendered, then B is clearly the only party 
that remains aggrieved. B may sue under 
Section 301 in an action at law or in equity.” 
All this indicates that where arbitration of 
contract violations is agreed to, it does, in 
fact, take precedence over action under 
Section 301. 


On the other hand, where a no-strike 
provision has been breached, the typical 
arbitration clause would not obstruct the 
injured party in resorting to action at law 
under Section 301; or the concept of a 
strike is normally considered as a correla- 
tive of, not subsumed under, the concept 
of arbitration, as they are mutually contra- 
dictory remedies for settling differences. 
Thus the issue of damages incurred through 
violation of the no-strike clause normally 
would not be included within the universe 
of all those issues which are arbitrable.” 





(Footnote 73 continued) 

Henry’s Turk and Taylor Lunch, 131 Pac. (2d) 
369 (1942); Helt v. Britten-Fenton Company, 
8 LABOR CASES { 62,043, 42 N. Y. S. (2d) 362, 
180 Mise. 1076 (1943); Belanger v. Local Divi- 
sion No. 1128, 16 LABOR CASES { 65,017, 36 
N. W. (2d) 414, 254 Wis. 344 (1949); Marranzano 
v. Riggs National Bank, 18 LABOR CASES 
{ 65,885 (CA of D. C., 1950); Adams v. Republic 
Steel Corporation, 19 LABOR CASES {f 66,012 
(1950). 

™ Swart v. Huston, 4 LABOR CASES’ { 60,714, 
117 Pac. (2d) 576, 154 Kan. 182 (1941) (citing 
cases). 

% Butler v. American Airlines, Inc. (N. Y. 
Sup. Ct., 1941); Clay v. Calloway, 17 LABOR 
CASES { 65,441, 177 F. (2d) 741 (CA-5, 1949). 

% Schatte v. Theatrical Employees, 16 LABOR 
CASES { 65,259, 84 F. Supp. 669 (DC Cailif., 
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1949); Electrical Workers Union v. Fawick Air- 
flex Company, 17 LABOR CASES { 65,637, 92 
N. E. (2d) 446 (1950); UAW (AFL) v. Wilson 
Athletic Goods Manufacturing Company (DC 
Ill., 1950). 

™ UAW (CIO) v. Royal Typewriter Company, 
footnote 64. 

% Textile Workers Union v. Aleo Manufactur- 
ing Company, footnote 59. 

7 International Union, United Furniture Work- 
ers v. Colonial Hardwood Flooring Company, 
14 LABOR CASES { 64,517, 168 F. (2d) 33 (CCA-4, 
1948); Metal Polishers Union v. Rubin, 17 LABOR 
CASES { 65,326, 83 F. Supp. 363 (DC Pa., 1949). 
Of course, as has been intimated, the issue of 
whether the contract actually prohibits strikes 
or whether a strike actually has occurred is 
arbitrable. 
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Rule of Agency 


In a notable case decided shortly before 
the enactment of the Taft-Hartley Act, the 
Supreme Court, in interpreting the Norris- 
LaGuardia Act, ruled that a union is not 
liable for the acts of its members inva labor 
dispute uniess the union had authorized 
(ratified) those specific acts.” This decision 
restricted the common-law rule of agency 
which holds that the principal is responsible 
for the conduct of its agent as long as the 
agent acts within the general scope of the 
authority assigned to him. Fearing that this 
same restricted ruling might find expres- 
sion under Taft-Hartley, Congress specified 
at two points in that law (Sections 2 (13) 
and 301 (e)) that the question of authori- 
zation (ratification) was not to be controlling 
in determining agency, thereby affirming the 
common-law rule. This specification is apropos 
for the purpose at hand, for it may be ap- 
plied by the NLRB in determining whether 
a,union, as distinct from its members, has 
engaged in unprotected activity and thereby 
is subject to the suspension of some of its 
bargaining rights; or it may be employed 
by the courts in determining whether a 
union must assume liability under Section 
301 for the conduct of its members.” 


The union agents which the Taft-Hartley 
Act normally contemplates are such offi- 
cials as the top officers, stewards, strike 
committeemen, etc. The union is responsible 
for the conduct of those individuals when 
they act within the general scope of their 
authority. As the law suggests, it need not 
be shown that the agents’ specific wrongful 
acts had been authorized—by word™ or 
deed “—by the union membership.” In fact, 
in such circumstances the principal (the 
union) must assume the liability even though 


it has specifically forbidden the wrongful 
conduct of its agent (the union official).* 


Mere membership in a union does not as 
such designate the individual as an agent 
of the union.” However, where the union 
temporarily assigns authority to the rank- 
and-file members thereof, it is liable for 
their conduct committed within the scope 
of their authority.” Even though such au- 
thority actually may not have been granted, 
the union is liable if a union official is in 
control of the circumstances from which 
such conduct emerges.” The assumption 
here is that the official, by deed, has granted 
authorization on behalf of the union. Where 
the agent of the union repudiates and ad- 
vises against the wrongful conduct of a 
segment of the membership of that union, 
the union is not liable.” This is particularly 
important, of course, in the case of wildcat 
strikes. Conversely, where a wildcat strike 
does occur and the union has obligated it- 
self under the contract to attempt to ter- 
minate such strikes, its failure to take such 
action with reasonable dispatch is evidence 


of authorization and the union may be 
liable.” 
The fact that a local union is affiliated 


with a national (international) does not as 
such make the local an agent of the national, 
nor does it make the national jointly or 
severally responsible for the conduct of the 
agents of the local.” However, it is not 
unusual for a national to bargain on behalf 
of its constituent local, and even where the 
local actually carries on the bargaining ne- 
gotiations it is quite common for the na- 
tional to be a cosignatory to a contract 
along with that local. Here the question of 
agency is significant because in the former 
instance the national may incur the penal- 
ties of the doctrine of unprotected activity; 





8% United Brotherhood of Carpenters v. U. 8., 
12 LABOR CASES { 51,241, 330 U. S. 395 (1947). 

%tIn analyzing the doctrine of agency this 
article is oriented toward the liability of the 
union, but wherever pertinent the same doctrine 
applies to the employer as well. The question 
of agency is far more difficult to determine in 
establishing the liability of the former than 
of the latter. 

8% H. M. Newman, 2 CCH Labor Law Reports 
(4th Ed.) § 9174, 85 NLRB 725 @949). 

8 Interborough News Company, 2 CCH Labor 
Law Reports (4th Ed.) { 10,252, 99 NLRB, No. 
297 (1950). 

8! Sunset Line and Twine Company, 2 CCH 
Labor Law Reports (4th Ed.) { 8284, 79 NLRB 
1487 (1948); Westex Boot and Shoe Company, 
2 CCH Labor Law Reports (4th Ed.) { 8782, 
82 NLRB 497 (1949). 

8% Perry Norvell Company, 2 CCH Labor Law 
Reports (4th Ed.) § 8343, 80 NLRB 225 (1948). 


Breach of Contract 


% Tennessee Coach Company, 2 CCH Labor 
Law Reports (4th Ed.) { 9049, 84 NLRB 703 
(1949); Deena Artware, Inc., 2 CCH Labor Law 
Reports (4th Ed.) { 9344, 86 NLRB 732 (1949). 

% Sealright Pacific, Ltd., 2 CCH Labor Law 
Reports (4th Ed.) { 8777, 82 NLRB 271 (1949). 

% North Electric Manufacturing Company, 2 
CCH Labor Law Reports (4th Ed.) { 9007, 
84 NLRB 136 (1949); Bitner Fuel Company, 2 
CCH Labor Law Reports (4th Ed.) { 10,539, 92 
NLRB, No. 146 (1950). 

% Colonial Hardwood Flooring Company, 2 
CCH LaborgLaw Reports (4th Ed.) { 9040, 84 
NLRB 563 (1949). 

* United Elastic Corporation, footnote 27. 

™ Sunset Line and Twine Company, footnote 
84; Daily Review Corporation v. Typographical 
Union, 16 LasBor CASES { 65,171 (DC N. Y., 
1949); Isbrandtsen Company v. Marine Engi- 
neers, 17 LABOR CASES { 64,435, 9 F. R. D. 541 
(DC N. Y., 1949). 
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and in the latter, it may be subject to action 
under Section 301. 

Where wrongful conduct is cosponsored 
(involves joint approval, participation, au- 
thorization, direction and ratification) by the 
national union and its local or their agents, 
then both unions are liable” not merely for 
the acts of their respective agents but also 
for those of each other’s. Where the na- 
tional merely advises the local as to its con- 
duct, that in itself is not conclusive evidence 
of cosponsorship.” Likewise, the fact that 
the national is a cosignatory to a contract 
does not necessarily make the wrongful 
conduct of the local a matter of cosponsor- 
ship.“ The crucial question would seem to 
be whether, as a matter of evidence, the 
local union is bound by its national so that 
it acts only in accordance with the direc- 
tives of the latter,” or whether it is free to 
take action on its own initiative.” 


Concluding Observations 


The not uncommon provision in trade 
agreements which stipulates that upon its 
breach the contract is automatically ter- 
minated, may frequently redound to the 
detriment of the aggrieved party. Section 8 
(d) of the Taft-Hartley Act specifies that 
a contracting party need not bargain about 
the terms which are fixed by that contract 
if the proposed change in those terms is 
to take effect before the expiration of the 
period in which those terms are fixed, as 
stipulated in the contract. Upon rescission 
of the contract, then, all of its terms other- 
wise covered by this provision of law be- 
come subject to modification. Similarly, 
under Section 301, if one party breaches the 
contract and the other thereupon rescinds 
it, the latter rio longer can seek an injunc- 
tion nor claim damages at least for all those 
losses incurred subsequent to the date of 
rescission; for with the contract rescinded 
the conduct of the former is no longer in 
breach of contract.” 

Section 301 on its face appears to menace 
the financial solvency of labor unions by 


exposing them to suits for damages. But, 
in truth, under the ordinary trade agree- 
ment there is little damage which the union 
can inflict upon the employer through vio- 
lation of that agreement, and, consequently, 
whatever liability it might incur could hardly 
affect its treasury in any critical sense. The 
union’s capacity to inflict considerable dam- 
age resides in its power to strike, and a 
strike as such is not a breach of contract. 
It is only so where the contract outlaws 
strikes. Where unions have accepted a no- 
strike clause, they generally have insisted 
upon an additional provision in the agree- 
ment absolving them of any liability for 
unauthorized strikes. Indeed they would be 
foolhardy to accept a no-strike clause with- 
out that stipulation. Thus the impact of 
Section 301 upon the treasury of a labor 
union is only of minor significance; beyond 
that point it has been effectively neutralized. 
That section, with respect to its potential 
for debilitating a union financially, is not 
the old Sherman Anti-Trust Act in another 
guise. (This refers to Section 301, not to 
Section 303, which is outside the scope of 
this article.) 

Both Section 301 and the doctrine of un- 
protected activity of the NLRB point to 
the importance of having responsible labor- 
union leadership and emphasize the neces- 
sity of adequate training, particularly for 
the lower echelons of such leadership. As 
has been explained, under the doctrine of 
agency the wrongful conduct of such offi- 
cials reflects upon the union and may threaten 
its finances or its status as a bargaining 
agent. As the awareness of this fact grad- 
ually filters through the labor movement 
one can expect to find an intensification of 
the unions’ role in workers’ education pro- 
grams and the like. Nothing motivates the 
conduct of a group as does the prospective 
loss of something it values. Now, more 
than ever, unions will be concerned with 
training their leaders because now, more 
than ever, it “pays” to train them. 


Yet underneath it all there may be an 
undemocratic tendency at work. In the 





% Sunset Line and Twine Company, footnote 
84; Smith Cabinet Manufacturing Company, 2 
CCH Labor Law Reports (4th Ed.) { 8672, 81 
NLRB 886 (1949); Great Atlantic & Pacific Tea 
Company, 2 CCH Labor Law Repogts (4th Ed.) 
f 8695, 81 NLRB 1052 (1949); Osterink Construc- 
tion Company, 2 CCH Labor Law Reports (4th 
Ed.) { 8747, 82 NLRB 228 (1949); Shore v. 
Building Trades Council, 16 LABOR CASES 
1 65,035, 173 F. (2d) 678 (1949); Cory Corpora- 
tion, 2 CCH Labor Law Reports (4th Ed.) 
— 9046, 84 NLRB 972 (1949): Graphic Arts 
League, 2 CCH Labor Law Reports (4th Ed.) 
7 9490, 87 NLRB, No. 124 (1949). 
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*% Perry Norvell Company, footnote 85; Santa 
Ana Lumber Company, 2 CCH Labor Law Re- 
ports (4th Ed.) 9482, 87 NLRB, No. 135 (1949). 

* Boeing Airplane Company v. Association of 
Machinists, footnote 61. 

*% Chicago Newspaper Publishers Association, 
2 CCH Labor Law Reports (4th Ed.) - § 9348, 
86 NLRB 1041 (1949). 

* Most of the citations under this section on 
agency refer to NLRB rulings on unfair practice 
cases, but the generalizations established there- 
in are applicable to the theme of this article. 

" Boeing Airplane Company v. Association of 
Machinists, footnote 61. 
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first place, failure of a union to discipline 
its wrongdoing members may well come 
to be regarded as at least presumptive evi- 
dence of its ratification of their conduct. 
Indeed, as has been shown, the WLB in 
executing its own policies, regarded it al- 
most as such, Likewise, where management 
is inclined to waive the union’s liability for 
unauthorized strikes, it frequently insists 
that the union, nevertheless, shall be obli- 
gated to discipline the strike instigators. 
Thus one can expect to find a tightening of 
the reins of discipline which the union lead- 
ership holds over the rank and file. To be 
sure, an improvement in the responsiveness 
of the union rank and file toward its leader- 
ship may not be without merit, but if the 
development proceeds too far, democratic 
self-expression at the rank-and-file level 
may be inhibited. A case in point is that of 
John L. Lewis. The members of his union 
are most sensitively responsive to his leader- 
ship, yet who would deny that their respon- 
siveness has been purchased in some measure 
at the expense’ of democratic tendencies 
within that union? In addition, not only the 
rank and file but also the lower echelons of 
leadership may lose some degree of self- 
expression. When the original NLRA was 
enacted, management in industry had to 
withdraw some of the authority of its su- 
pervisory staff rather than incur the liability 
for the unlawful conduct of those foremen. 
For a similar reason the consequences of 
the Taft-Hartley Act discussed hef® may 
mean that the higher echelons of union lead- 
ership may annul some of the authority of 
the lower. If so, union authority will be- 
come increasingly centralized and democratic 
impulses within that leadérship will suffer. 





Over the years it has grown continually 
less essential for organized labor to resort 
to strike action. The enactment of the orig- 
inal NLRA has made it unnecessary, at 
least, for labor to strike either to obtain 
recognition from management or to protest 
against management’s acts of discrimina- 
tion. The current popularity of the no-strike 
clause indicates that labor is quite inclined 
to waive its right to strike while the trade 
agreement is in effect. There seems to be 
a meliorative trend which suggests that the 
area of justifiable strikes is constantly con- 
tracting. The hard core of that area, how- 
ever, probably will not completely wither 
away. In place of strikes which protest 
against management’s unfair practices, we 
have the NLRB which in fact can act as 
arbitrator. In place of strikes while a con- 
tract is in effect, we have the contract which 
normally calls for the arbitration of dis- 
putes. But labor and management will prob- 
ably never completely accept arbitration at 
the point of negotiating the terms of a con- 
tract. Here, economic warfare is the price 
which a democratic society must be willing 
to pay to avoid substantial regimentation 
of the economy. Nevertheless, the trend of 
industrial relations thus far is hopeful, and 
indeed the benefits emanating therefrom will 
be increasingly manifest in the near future. 
As this nation converts from a peacetime to 
a wartime economy, the task of any govern- 
ment agency which functions to eliminate 
strikes and lockouts should be materially 
reduced, as compared to the period of World 
War II, because of the voluntary strike- 
outlawing agreements now in existence. 


[The End] 





THE CASE OF THE 


In what was described as the first case of 
its kind in the United States, a Wisconsin 
circuit court has ruled that employees who 
have contributed to a pension plan have no 
option about retiring when they reach the 
specified age. 

A man had voluntarily joined a contribu- 
tory retirement plan about eight years before 
retirement age. He had contributed eleven 
per cent of the total in his pension account 
by the time he reached sixty-five. As his 
birthday approached, he decided he was still 
too spry for pipe and slippers. When the 
company retired him he applied for unem- 
ployment benefits. 


Breach of Contract 





SPRY OLD-TIMER 


Nothing doing, the court said. The worker 
had signed a contract when he accepted the 
plan. The fact that the company reserved 
the right to decide whether or not a worker 
must retire was an option, the court added, 
and “A contract is no less a contract be- 
cause it is an option contract.” 

“Such a short-sighted employee may well 
end up with the unemployment insurance 
dollars”—in this case, $689—and “find him- 
self barred from the accrued retirement re- 
serves to the extent certainly of the company’s 
contribution, which in this case are $3,290,” 
the court said—Madison Gas and Electric 
Company v. Gardner, CCH UNEMPLOYMENT 
INSURANCE Reports {| 8206. 
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Antifreeze 


President Truman’s return to Washing- 
ton has cleared the air, but only of planes 
shuttling between Key West and the capi- 
tal, Basic problems in reconstituting the 
Wage Stabilization Board still remain unsolved. 


Behind the walkout of the labor members 
of the original board, in addition to a 
variety of other dissatisfactions which have 
been given more publicity, was a basic dis- 
agreement on WSB’s function. Labor wants 
the board to settle disputes as well as to 
stabilize wages. 


Economic Stabilizer Johnston has pro- 
posed a compromise which labor is report- 
edly willing to accept. Under this plan, 
WSB would have authority to handle both 
wage disputes and nonwage controversies 
which both sides submit for arbitration, or 
which the President certifies as vital to the 
defense effort. 


The plan, however, is not acceptable to 
industry. Representatives of the National 
Association of Manufacturers, the United 
States Chamber of Commerce and _ the 
Business Advisory Council signed a joint 
letter to Johnston in which they insisted on 
division of authority. 


WSB, according to industry, should con- 
sider only monetary questions. All non- 
monetary disputes on such problems as 
union security, seniority, disciplinary rules, 
jurisdictional questions, management func- 
tions and company operating procedures 
should be handled through existing legal 
machinery, including the LMRA. 


“When a petition is for permission to 
exceed the general ceiling or formula then 
in effect,” the letter said, “such petition 
should be summarily rejected unless it 
brings the case within a recognized excep- 
tion previously provided for by the Board’s 
regulations or general orders.” Only in such 
cases, said the industry men, should WSB 
even make an investigation. 
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TIX. HE United Labor Policy Committee 
issued a statement on March 15 charging 
that “big business is more interested in 
carrying on a war against labor than in 
furthering the national defense program.” 

The statement continued, “A somewhat 
parallel situation arose at the labor-manage- 
ment conference called shortly after Pearl 
Harbor. At that conference, the represen- 
tatives of big business adamantly held out 
for limitation of the jurisdiction to be ac- 
corded to the War Labor Board over labor- 
management disputes. The final decision 
was that all types of disputes must be con- 
sidered by the Board because the first ob- 
jective was to prevent interruption of the 
war production program due to strikes or 
lockouts.” 

Before Johnston’s compromise offer was 
made,glabor had insisted on giving WSB 
authority to handle all labor disputes. Indus- 
try had objected to giving the board au- 
thority to handle nonwage disputes at all. 
So far, on this sector of the front, labor is 
ahead on points. 


N OTHER AREAS labor has done less 

well. Johnston refused to rule on the meat 
packers’ wage increase on the ground that no 
action can be taken until WSB is function- 
ing again. To this the CIO Executive 
3oard replied tartly, “It is obviously unfair 
that the packing house workers’ negotiated 
wage increase should be used as an instru- 
ment in an attempt to compel acquiescence 
in the establishment of a board which does 
not possess power to adjudicate labor dis- 
putes and which does not have an equitable 
wage formula.” 


It had also been expected that General 
Wage Regulation 6, which touched aff the 
labor revolt, would be modified to exclude 
future health, welfare and benefit plans from 
the tem per cent allowable increases. This 
action has not been taken, and William 
Green commented in the AFL’s monthly 
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American Federationist that plans of this 
type are a weapon against inflation which 
should be encouraged. 


Johnston had requested the board to 
make such a modification at the time he 
approved GWR 6, and also indicated a 
desire to have the board explore the pos- 
sibility of encouraging the use of produc- 
tivity increases which would be paid by 
some deferred method. 


OHNSTON has taken time out from the 

civil war to issue three new General 
Wage Regulations during the last month. 
Number 8 authorized cost-of-living pay in- 
creases made under contracts containing 
escalator clauses which were in effect prior 
to January 25, the freeze date. These in- 
creases will be permitted even if the result 
is a boost of more than ten per cent, which 
was outlawed in GWR 6. 


A week aftey it was issued, the regulation 
was modified to recognize cost-of-living 
indexes other than that of the Bureau of 
Labor Statistics as the basis for escalator 
clauses. Any such index approved by the 
Administrator may be used. In addition, 
written wage and salary plans formally 
communicated to employees before the freeze 
date, though not embodied in union con- 
tracts, were granted the same leeway. Re- 
ports of increases must be submitted within 
twenty days after their effective date. 


GWR 9 deals with wage rates for new 
plants, which are defined as those which 
had not on’ January 25, 1951, commenced 
production of the materials or services for 
which they were established or converted. 
A new employment unit in an existing plant, 
as well as an additional plant established 
at the same location by an existing enter- 
prise, comes under the definition. 


The rates for a new plant are to be the 
same as the industry pays in the local labor 
market. If the industry has no represen- 
tation in the locality, wage rates of a com- 
parable industry are the norm, If the new 
plant cannot be fitted into either of these 
categories, rate schedules must follow the 
pattern of the same industry in the most 
nearly comparable labor market. 


New plants starting on or before April 15 
have until May 1 to file reports; after that 
date, they must file three weeks before hir- 
ing workers, A report is to be sent to the 
nearest Wage and Hour Division office, giv- 
ing the facts relied upon in deciding that the 
plant is “new,” the rates put into effect for 
each job classification, the guides followed 


Wages ... Hours 


in setting the rates and, if the plant is 
organized, approval of the rates by the 
union bargaining agent. Obviously this last 
requirement will not apply to plants starting 
after April 15. 


Tandem increases are permitted under 
GWR 10. These are raises given by an 
employer to one unit of employees after a 
raise has been granted to another—for in- 
stance, to unorganized white collar workers 
after union factory employees get an in- 
crease—and raises given by an employer to 
match those given by other employers in 
the same industry and labor market. 


To grant such increases, the employer 
must prove that he has traditionally given 
them previously. They may be granted 
only in those instances where they would 
have been given for work performed prior 
to February 9 had wages not been frozen. 
While they may be retroactive, they cannot 
be put into effect without approval of the 
WSB’s Executive Director. 


Portal Act No Defense 
Against Contract 


Provisions of the Portal-to-Portal Act, 
although retroactive, are no defense against 
a suit for overtime when the employer had 
a nonwritten contract with the workers 
bringing the suit, according to the United 
States District Court for Western Pennsyl- 
vania. 

A company representative, preparing for 
a strike, had informed plant guards that if 
the strike occurred they would be asked to 
remain in the plant, working eight hours on 
and eight off, and on call at all times. In 
return, he said, they would be paid for 
twenty-four hours a day. 


The strike occurred, and for the first two 
days the strikers were paid for the full time. 
The company representative then told them 
that they would continue to live in the plant, 
but would be paid regular rates for the first 
eight hours and overtime for, four, working 
a twelve-hour day. A few days later they 
were told that if they left the plant they 
would lose their jobs. 


The original decision in the case, in early 
1947, was in favor of the guards, and the 
company appealed. The Portal-to-Portal 
Act became law while the appeal was pend- 
ing, and the court of appeals remanded the 
case for reconsideration in view of the new 
law. 

The Portal-to-Portal Act, the court de- 
cided on its secOnd examination of the case, 
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specifically excluded situations of the type 
presented here. It excludes activities com- 
pensable by “an express provision of a writ- 
ten or nonwritten contract in effect... .” 
The proposals by the company representa- 
tive and their acceptance by the guards 
constituted a nonwritten contract, said the 
court. 


The employer also contended that its sec- 
ond wage policy had been prepared “in good 
faith” as required by Portal-to-Portal. To 
this the judge replied: “The ‘good faith’ as 
used in these sections is objective and re- 
quires that the employer have no knowledge 
of circumstances which ought to have put it 
upon inquiry. ... Its attempt to relieve it- 
self of its contractual burdens after per- 
formance by plaintiffs destroys the requisite 
good faith.”—Campbell v. Jones & Laughlin 
Steel Corporation, 19 Lasor Cases §[ 66,210. 


Workers on New Construction 
Not Covered by FLSA 


“New construction is local,” the Missouri 
Supreme Court has ruled, throwing out 
claims for more than $100,000 in overtime 
by workers engaged in the construction of 
a defense plant near Kansas City. 


The workers claimed that the building 
was not new construction, but merely an 
expansion of the manufacturer’s existing 
facilities, a plant in Connecticut. 


“It is well settled that employees engaged 
in.original construction are not within the 
Act even though the building or facility will 
be used for purposes within the Act upon 
completion,” the court said. “The original 
construction . constituted in no sense the 
repair, replacement, or maintenance of fa- 
cilities in existence at East Hartford, Con- 
necticut, more than 1000 miles from the site 
of the construction.” 


The workers also claimed that at least 
part of the time they were engaged in in- 
terstate commerce. After commenting on 
the insufficiency of the facts alleged to prove 
the point, the court said: “Remote and in- 
consequential transactions involving com- 
merce do not change the fundamental nature 
of new construction.”—Hartmaier v. Long, 
19 LaBor CasEs {| 66,227. 


5 Ben QUESTION of new construction 
-“ was passed upon in a somewhat differ- 
ent context by another court last month. 
The Secretary of Labor insisted that the 
employees of a road builder were not en- 
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gaged in original construction except in 
cases of “the construction of a road where 
no road has previously existed.” The com- 
pany maintained any resurfacing was new 
construction, and so not under the FLSA. 


A federal district court disagreed with the 
company. “A typical case would be a through 
highway carrying a State and frequently a 
United States highway number. It may 
originally have been dirt, but it was none 
the less a part of an interstate system of 
highways. Just what sort of treatment would 
the defendant have us designate original 
construction on that old road bed? What 
difference does it make whether the old dirt 
road bed has simply been oiled, stoned and 
oiled, cemented or amesited? It is still the 
improvement of a previously existing inter- 
state highway.” 


The court held that the company’s vari- 
ous plants were part of a single integrated 
unit, more than eighty-five per cent of 
whose work “was directed toward the im- 
provement of interstate facilities, and that 
all of the employees of the defendant are 
definitely within the scope of the statute.”— 
Tobin v. Alstate Construction Company, 19 
Lapor CASES { 66,228 (DC Pa.). 


Hearings Begin on New Definition 
Under FLSA 


The possibility that changed economic 
conditions require redefinition of the term 
“area of production” as used in granting 
exemptions under FLSA will be explored 
in public hearings starting April 2 in Wash- 
ington. 


The act contains exemptions of employees 
working on agricultural, horticultural and 
dairy products in the “area of production.” 
The extent of the particular exemption de- 
pends upon the nature of the work; first 
processing of agricultural or horticultural 
products rates a fourteen-week overtime 
exemption during the peak season, and other 
activities are exempt the year round from 
both overtime and mmimum wage require- 
ments. 


Congress authorized the Administrator to 
define “areas of production” in regulations. 
The present definitions, based on mileage 
and population tests, have been in effect 
since 1946. 

“In recent months a number of persons 
petitioned the Administrator to modify the 
present definitions,” Administrator McComb 
said in announcing the hearings. “Such pe- 
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titions represented that changes have taken 
place in regard to the economic conditions 
and other related factors which provided 
the basis for the existing regulations, and 
that substantial economic discrimination ex- 
ists between establishments which meet the 
requirements of the present definitions and 
those which do not.” 


NOTHER HEARING was scheduled 

for March 27 to clear up the status of 
stationers who do their own printing. At 
present Administrator McComb classes 
stationery stores as entitled to retail ex- 
emption and printing and binding establish- 
ments as nonretail businesses. I1i the Celery 
City case (February JourNAL, page 127), over 
the objections of wage-hour enforcement 
officers, a federal district court extended 
the exemption to both the printing and sell- 
ing phases of a stationer’s business. 

At the hearing, Administrator McComb 
sought answers to two questions: What 
types of sales made by sellers of stationery, 
school and office supplies and equipment are 
recognized as retail sales in the industry? 
Which, if any, combined stationery and 
printing establishments are recognized as 
retail establishments in the industry? 


‘“‘Good Faith’ No Good as Excuse 
for Failure to Pay Overtime 


Even though an employer, relying in good 
faith on the advice of a lawyer and an ac- 
countant, entered into eontracts which he 
believed to be legal under FLSA, the fact 
that the advice was wrong does not excuse 
him from paying overtime and costs, ac- 
cording to the United States District Court 
for Montana. 

Under the Belo type of contract, an em- 
ployer is allowed to pay a guaranteed mini- 
mum wage for time and overtime to workers 
whose hours fluctuate widely. The employer 
in this case had entered into contracts with 
employees providing an hourly rate for the 
first forty hours, an overtime rate of time 
and a half for hours above forty and a guar- 
anteed sum each week. 

Since the employees regularly worked 
fifty-six hours a week and never earned 
more than the guarantee, the court found the 
contracts a violation of FLSA and ordered 
extra compensation for the overtime hours. 
In addition, the employer was told to pay 
expenses’ of inspections and proceedings in 
determining the amount of overtime and 
court costs.—Tobin v. Aronow, 19 Lapor 


Cases ¥ 66,200. 
Wages ... Hours 


Walsh-Healey Act— 
Law with False Teeth 


Because of a curiosity in the way the 
Walsh-Healey Act is written, the Court of 
Appeals for the Seventh Circuit has ruled 
that a typist’s error in the terms of a con- 
tract under the act is more important in a 
suit for damages than the terms or condi- 
tions-of the act itself, or any rules and reg- 
ulations issued by its Administrator. 

The Walsh-Healey Act provides that a 
government contract shall include a stipu- 
lation that boys under sixteen and girls 
under eighteen will not be employed in the 
work done under the contract. However, 
the statute provides no penalties except for 
violations of the contract stipulations. 

In the case decided, a contractor had 
eight Army contracts containing the errone- 
ous wording, “no male or female person 
under 16,” and four Navy contracts which 
were correctly written, “no male person 
under 16 and no female person under 18.” 
Sued for damages because he had employed 
girls under eighteen, the employer relied 
upon the letter of his Army contracts, and 
the court agreed with him. 

Congress had intentionally omitted a di- 
rect prohibition, the court said. Its intent 
was indicated by the fact that it had re- 
jected a proposed amendment which would 
have provided penalties for wilfully violat- 
ing the terms or conditions of the act or 
any of the rules and regulations issued by 
the Administrator. 

“Where, as here, an act i$ clear and with- 
out ambiguity, and where the legislative his- 
tory so clearly indicates the intention of 
Congress, we are not permitted to read into 
the act words which Congress has omitted,” 
the court said, holding the contractor liable 
only for damages under the four correctly 
worded Navy contracts. | 

Since typists will occasionally write “$1.91” 
instead of “$1.19,” or “under 48” instead of 
“under 18,” holders of government con- 
tracts would be well advised to read the 
actual contracts with great care in the fu- 
ture —U. S. v. Smoler Brothers, 19 CCH 
LABor CASES { 66,181. 


Damages Under Walsh-Healey 
Start from Contract Date 

Liquidated damages for violations of the 
Walsh-Healey Act, in a case in which no 
records had been kept, may be awarded 
from the date of the letting of the contract, 
the Administrator decided recently. 
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Charged with overtime violations and 
fined, the contractor maintained that dam- 
ages should not cover the period while the 
contract awards were in the mail, the time 
spent in tooling up and procuring materials 
and the time spent in hiring and training 
employees. 

The Administrator agreed with the hear- 
ing examiner. “Having failed to keep the 
required records, respondent is not now in 
a position to demand detailed proof of facts, 
which, by virtue of his own action, have 
been rendered incapable of proof.” 

The decision also affirmed previous rul- 
ings that when records are not submitted 
at a proceeding, all employees are presumed 
to have worked on the government contracts. 
—In the Matter of Steiker, No. PC-397, Feb- 
ruary 1, 1951. 


Recipient of Workmen's 
Compensation Not Eligible 
for Pension Too 


An employee injured in the course of his 
work who is receiving workmen’s compen- 
sation benefits is not eligible for pension pay- 
ments from his employer at the same time, 
according to the New York Supreme Court. 


The pension plan in the case was a uni- 
lateral, noncontributory arrangement for 
lump-sum payments upon retirement, with 
the added provision that any worker who 
had been employed for more than five years 
and whose retirement was recommended by 
the company’s medical staff for reasons of 
health, would also participate. 

When the worker sued for his pension, 
the company contended that he was not re- 
tired since he’ was officially on leave of ab- 
sence and was still receiving hospitalization 
insurance like any other employee. The 
court agreed: “As a matter or fact, plaintiff 
is in a better position considered as an em- 
ployee, receiving hospitalization benefits on 
top of the substantial workmen’s compensa- 
tion benefits he has received.”—Bromberg v. 
United Cigar-Whelan Stores Corporation, 19 
Lapor CASES § 66,203. 


NOTHER recent pension case involved 

a plan providing that a worker could be 
retired on a pension at the discretion of a 
pension committee after he had reached the 
age of .sixty and had completed twenty 
years of service. A worker who had been 
discharged at the age of fifty-five after more 
than fulfilling the service requirement had 
no right to any pension income on his six- 
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tieth birthday, according to the California 
Second District Court of Appeals. 

The worker alleged that he had been dis- 
charged without cause to avoid paying him 
his pension, and charged breach of contract. 
The court pointed out that even if he had 
not been discharged, the inclusion in the 
contract of the phrase “at the discretion of 
the pension committee” would have kept 
him from having a cause of action.—Bos v. 
United States Rubber Company, 19 Laszor 
CAsEs {| 66,190. 


Homeworkers Not Independent 
If Closely Supervised 


In spite of the existence of a contract 
purporting to set them up as independent con- 
tractors, homeworkers for a dress manufac- 
turer who “were under the domination and 
control of this defendant all along the line” 
are employees within the scope of FLSA, 
according to the United States District Court 
for Western Tennessee. 

The homeworkers had each signed a con- 
tract which, said the opinion, was “devised 
to circumvent the provisions of the Act. The 
suppliers, after signing the contracts, con- 
tinued to operate substantially as thereto- 
fore.” An injunction was granted to compel 
the employer to bring her business within 
the terms of FLSA.—Tobin v. Harwood, 19 
Lasor CASES {| 66,199. 


os CASE involving the defini- 
tion of “employee” arose in Alabama, 
where the owner of a lumber yard main- 
tained that a chief lumber stacker and his 
crew were independent contractors. 

The court held the men were employees 
since they had no investment in facilities or 
equipment, no business organization and 
no organization which “moves as a group 
from job to job holding itself out to the 
public to contract the stacking of lumber.” 
—Tobin v. Rockett, 19 LaBor Cases { 66,207 
(DC Ala.). 


Night Watchman Under FLSA 


A night watchman for a wholesaler sell- 
ing interstate is engaged in commerce within 
the meaning of FLSA, according to the 
Court of Appeals for the Fifth Circuit, be- 
cause he protects facilities used in interstate 
transactions. The employer’s contention that 
he was not because no shipments were made 
at night was brushed aside by the court as 
being “of no merit.”—Russell Company v. 
McComb, 19 Lazor Cases § 66,224. 
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Decisions of Courts and 
Administrative Agencies 








66¢.ONGRESS has closed to state regu- 

lation the field of peaceful strikes in 
industries affecting commerce,” Chief Justice 
Vinson said in a Supreme Court decision 
on February 26, and as a result legislation 
in eleven states and the Territory of Hawaii 
is put in question. 

Reversing the Wisconsin Supreme Court, 
the decision held unconstitutional a state 
law governing public utilities labor dis- 
putes. Similar laws exist in Florida, Indiana, 
Kansas, Massachusetts, Michigan, Missouri, 
Nebraska, New Jersey, Pennsylvania, Texas, 
Virginia and Hawaii. 

The majority of the Court held that while 
Congress has placed certain limitations on the 
right to strike, “None of these sections can 
be read as permitting concurrent state regu- 
lation of peaceful strikes for higher wages.” 


Further, the contention was denied that 
Congress in enacting special procedures to 
deal with strikes which might cause na- 
tional emergencies had intended by silence 
to leave the states free to regulate local 
emergency disputes. In the legislative his- 
tory of the Taft-Hartley Act, the court 
said dryly, “Congress demonstrated that it 
knew how to cede jurisdiction to the states” 
and “to spell out with particularity those 
areas in which it desired state regulation to 
be operative.” 


Without attempting to invent situations 
in which such joint regulation would result 
in conflict, the Court simply took examples 
from the facts of the case before it. When 
the strike was imminent the union had 
wished to continue collective bargaining, as 
would have been proper under federal legis- 
lation; the company had insisted on invoca- 
tion of compulsory arbitration as provided 
in the state law. Under the state law, 
matters of work scheduling and shift as- 
signments were not arbitrable, while under 
the NLRA they “have been held to be 
appropriate subjects for collective bargaining.” 


Labor Relations 


Justices Frankfurter, Burton and Minton 
dissented on the ground that “the states 
are not precluded from enacting laws on 
labor relations merely because Congress 
has—to use the conventional phrase—en- 
tered the field. It is equally clear that the 
boundaries within which a state may act 
are determined by the terrain and not by 
abstract projection” (Amalgamated Associa- 
tion of Street Electric Railway Employees v. 
WERB, 19 LaxBor Cases ¥ 66,193). 


HE COURT also passed on the con- 

troversy arising out of the “clash of 
opinion” between the Courts of Appeals for 
the Second and Sixth Circuits regarding the 
courts’ responsibility for reviewing NLRB 
findings of fact. 


In one case the Sixth Circuit had held 
that substitution in the Taft-Hartley Act 
of the words “substantial evidence on the 
record as a whole” for the Wagner Act’s 
“if supported by. evidence,” placed a,greater 
degree of responsibility on the court. The 
Supreme Court, in an opinion by Justice 
Frankfurter, sustained this point of view 
and disagreed with the opposing viewpoint 
of the Second Circuit, 


Reviewing the history of legislation sub- 
sequent to the Wagner Act, Justice Frank- 
furter said of the change in Taft-Hartley 
phraseology: “It is fair to say that in all this 
Congress expressed a mood. And it ex- 
pressed its mood not merely by oratory but 
by legislation. As legislation that mood must 
be respected, even though it can only serve 
as a standard for judgment and not as a 
body of rigid rules assuring sameness of 
application. Enforcement of such broad 
standards implies subtlety of mind and 
solidity of judgment. But it is not for us 
to question that Congress may assume such 
qualities in the federal judiciary.” 


“Courts must now assume more responsi- 
bility for the reasonableness and fairness of 
Labor Board decisions than some courts 
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have shown in the past,” Justice Frankfurter 
continued. “Whether on the record as a 
whole there is substantial evidence to sup- 
port agency findings is a question which 
Congress has placed in the keeping of the 
Courts of Appeals. This Court will inter- 
vene only in what ought to be the rare in- 
stance when the standard appears to have 
been misapprehended or grossly misapplied.” 

The Court passed on two cases involving 
this point. One was remanded to the Court 
of Appeals for the Second Circuit, not neces- 
sarily for a change in decision, but for a 
more extended consideration of the record 
(Universal Camera Corporation v. NLRB, -19 
Lapor Cases { 66,191). In the second case 
the decision was affirmed, since the Court 
of Appeals for the Sixth Circuit had investi- 
gated all the evidence, and “It is not for 
us to invite review by this Court of deci- 
sions turning solely on evaluation of testi- 
mony where on a conscientious consideration 
of the entire record a Court of Appeals 
under the new dispensation finds the 
Board’s order unsubstantiated” (NLRB v. 
Pittsburgh Steamship Company, 19 Lasor 
Cases { 66,192). 


~ Which Act Takes Priority? 


Management and labor alike may wish to 
take a second look at their collective bar- 
gaining agreements in view of a recent 
decision that a suit brought under the 
LMRA may be kept from trial pending 
arbitration as provided in the United States 
Arbitration Act. 

The United States District Court held 
that the exact wording employed in a 
specific contract governs the scope of arbi- 
trable matters, and that engagement in inter- 
state commerce does not exempt an employer 
from the provisions of the Arbitration Act. 


In this case the employer sued to recover 
damages for breach of a contract containing 
a no-strike clause. Since the contract pro- 
vided that all disputes must be arbitrated, 
this includes breaching of the no-strike 
clause, the court said. As a result, the 
Arbitration Act has priority over the LMRA 
in this instance, and the court was em- 
powered to stay the trial “with a view 
toward the encouragement of arbitration.” 


The decision, if followed, will have the 
effect of limiting the precedent in the Colonial 
Hardwood Flooring case (14 LAgor CASEs 
7 64,517) “to the specific language of the 
arbitration clause there considered.” In that 
case, the Court of Appeals for the Fourth 
Circuit held that an arbitration clause ap- 
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were 


plied only to controversies which 
handled by grievance procedures, and not 
to claims for damages on account of strikes. 


In the present case, the “all-inclusive 
language” of the arbitration clause in the 
contract “indicates an intent by the parties 
to arbitrate the very issue here involved,” 
the court said. 


Section 1 of the Arbitration Act excepts 
“contracts of employment of workers en- 
gaged in commerce,” and the company 
which brought the suit maintained that this 
limitation prevented application of the act 
to this case. 


Again disagreeing with the Colonial Hard- 
wood opinion, the court ruled that a col- 
lective bargaining agreement is not a contract 
of employment, and therefore the case is not 
exempt from the provisions of the act (Lew- 
ittes and Sons v. United- Furniture Work- 
ers, 19 Laspor CAsEs § 66,219 (DC N. Y.)). 


Murdock Protests Extending 
Meaning of ‘‘Dispute’’ 


With a strong protest from Member 
Murdock, NLRB last month declared a 
union had violated the jurisdictional dispute 
prohibition of NLRA in a case in which the 
union had insisted on having over-the-road 
trucks unloaded at their destination by 
members of the union rather than by the 
company’s own nonunion drivers. 


The union contended that a jurisdictional 
dispute must involve two unions, which was 
not the case in this instance; that there was 
no conflict over work assignment with any 
other “trade, craft or class,” as the terms 
are used in NLRA, because all the parties 
were truck drivers; and that the union had 
done none of the things prohibited, such as 
picketing or striking, but had merely tried 
to “explain their point of view to the 
drivers of the company.” 


As for the first point, the Board went into 
the legislative history of the provision and 
pointed out that Senator Taft, in the de- 
bate on the Taft-Hartley Amendments, had 
specifically said that the section applies not 
only to union disputes but to cases involving 
assignment of work to a union rather than 
to another group of employees. 


The fact that they were members of the 
same trade was also rejected by the Board, 
which reminded the union that the language 
of the statute reads, “employees in a par- 
ticular labor organization or in a particular 
trade, craft or class.” 


April, 1951 ©@ Labor Law Journal 














The fact that there had been no overt 
strike or picketing also failed to impress 
the majority. “It would be manifestly un- 
realistic not to take into consideration the 
total pattern of conduct engaged in by 
Local 705 in connection with this contro- 
versy,”’ the Board said. “There is reason- 
able cause to believe that Local 705 induced 
and encouraged employees to engage in a 
concerted refusal to work to force or require 
the company to assign certain work to 
members- of Loca] 705.” 


Member Murdock replied, “This case 
illustrates the extremity to which a broad 
interpretation of what was originally in- 
tended to be a means of settling jurisdic- 
tional disputes can be carried.” 


There was no loss to the company’s men, 
he said, since they were paid anyway— 
“They had nothing to lose and, indeed, 
something to gain.” By its decision the 
majority was broadening the interpretation 
of the law to include cases in which one 
union was not materially concerned, he said. 


Also reviewing the legislative history, 
Murdock said that both proponents and 
opponents of the Taft-Hartley Act had 
stated in debate that the section was “de- 
signed to settle jurisdictional disputes in 
which employers were caught between com- 
peting groups of emplovees vying for work 
assignments” (Direct Transit Lines, Inc:, 92 
NLRB, No. 257). 


Criminal Contempt Fine Levied 
in NLRB Enforcement Case 


For the first time, a court recently levied 
a $1,100 fine for criminal contempt against 
two corporation officers who failed to com- 


ply with a decree enforcing an NLRB 
order... The corporation itself was also 
given a suspended fine on the criminal 


contempt charge and ordered to pay the 
costs of the proceedings on a civil contempt 
charge. 


The president and vice president of the 
corporation pleaded guilty to charges of 
both civil and criminal contempt, but 
sought leniency on the grounds of extenuat- 
ing circumstances—specifically, their in- 
volvement in another labor dispute at the 
same time and the bad financial situation 


of the company after Korea brought 
shortages. 
The NLRB order to bargain in good 


faith, enforced by court decree in June, 
1939, was not fully complied with until De- 
cember, 1950. 
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“You are extremely fortunate,” the court 
told the two officers, “in the fine that is 
going to be imposed upon you... a de- 
liberate flouting of our decree ... is some- 
thing which we will not countenance... . 
If you return again to this court either or 
both of you, having set at naught a solemn 
decree, solemnly entered by us, punish- 
ment will not be a fine.” 

The decision in the case, NLRB v. Star 
Metal Manufacturing Company, Inc., 19 LaA- 
BOR CASES { 66,223 (CA-3), was handed 
down on January 5, 1951. 


Pending Union Objections 
Suspend Duty to Bargain 


An employer’s refusal to bargain while a 
union’s objection to an election are pend- 
ing is not an unfair labor practice, accord- 
ing to the Court of Appeals for the Fifth 
Circuit. The decision rejected the finding 
of NLRB and accepted the minority report 
written by Members Reynolds and Murdock. 


The employer had been found guilty of 
interfering with an election held on May 
24, 1946. Following its loss of the election, 
the union had filed objections to the elec- 
tion in addition to an unfair practice charge. 
The union then collected new authorization 
cards signed by a majority of the employees 
and in July requested an opportunity to bar- 
gain collectively with the employer, who 
refused. 

The employer justified 
claiming a good-faith doubt that the union, 
having lost the election, had gained a 
majority in two months thereafter. NLRB 
ruled that since the employer’s acts had 
been the cause of the invalidation, he could 
not thus justify his later refusal to bargain. 

The minority, in the opinion adopted by 
the court, pointed out that the union had 
filed no exceptions to the regional director’s 
recommendation that the May 24 election 
should be invalidated and a new election 
held. 

“How can the union now be permitted 
successfully to assert that on and after July 
19, 1946, the employer was under a legal 
obligation to bargain with it . when on 
that very date and for six months there- 
after the union was seeking to have the 
Board order a new election to resolve the 
question .. . which had been pending since 
May 1946?” the dissent asked. “There can 
be no obligation to bargain while a question 
concerning representation exists” (NLRB 
v. John Deere Plow Company of St. Louis, 
19 LABor Cases § 66,179 (CA-5)). 


his refusal by 
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Both Parties Enjoined 
in Work Assignment Dispute 


Both of the unions involved in a dispute 
over work assignments were enjoined from 
continuing to engage in what might be un- 
fair labor practices by the United States 
District Court for the Northern District of 
California last month. 

This unusual action climaxed a spreading 
dispute which began when members of a 
longshoremen’s union, engaged in doing 
the dock work in unloading a cargo vessel, 
insisted that the sailors—members of. an- 
other union—could do the work on board 
at only one of three hatches, while the 
other two must be assigned to the long- 
shoremen. 

The captain refused to make the alloca- 
tion, and the picketing which resulted 
spread to several ports. In retaliation the 
sailors’ union forbade its members to work 
on any vessels entering any of the ports 
involved. 

On a petition by the regional director of 
the NLRB, the court ordered both unions 
to cease their activities until the Board 
could pass on the case (Brown v. Interna- 
tional Longshoremen’s and Warehousemen’s 
Union and Sailors’ Union of the Pacific, 19 
Laspor Cases {66,178 (DC Calif.)). 


Third Party Not Always 
Employer's ‘‘Agent’’ 

If a third party, unknown to an em- 
ployer, performs an act which is to the em- 
ployer’s benefit, the third party is not the 
employer’s “agent” and the employer can- 
not be held responsible for his actions, ac- 
cording to the Court of Appeals for the 
Fifth Circuit. 

Reversing the trial examiner and the 
NLRB, the court found that the chief of 
police, a policeman and a third man in the 
town where the dispute occurred, although 
their actions had been of benefit to the em- 
ployer, had not acted as his agents, directly 
or indirectly, within the meaning of the 
term “employer” as defined in the original 
NLRA. 

“We cannot find substantial support for 
the Board’s ruling in regard to these in- 
dividual respondents,” the court said. “The 
findings and conclusions thereon are based 
on hearsay, suspicion and speculation, not 
on substantial facts and legal evidence. 
There is no evidence in the record that these 
individual respondents were employed by 
the corporate respondents; that they had 
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any authority to act for the corporate re- 
spondents; that the corporate respondents 
had any knowledge of their acts; or that 
the corporate respondents had any control 
or authority over the individual respondents 
(NLRB v. Russell Manufacturing Company, 
19 Lazpor Cases { 66,170 (CA-5)). 


Wage Offer Reopens Contract 
Which Bars Increases 


Operating under a collective bargaining 
agreement which specifically provided that 
the wage scale could not be changed during 
the life of the contract, an employer offered 
an increase if the union would drop pend- 
ing grievance cases. 

The union rejected the offer and claimed 
that by making it the employer had opened 
the contract for new wage negotiations. A 
second union then filed a petition for a 
new representation election, and NLRB 
held that the attempt to change the terms 
of the contract made the petition, which 
would otherwise have been premature, a 
timely one (Service Products Corporation, 92 
NLRB, No. 245). 


Bum Brakes Lead to Bum’'s Rush 


A bus driver who had been previously 
warned by the employer that a vote for the 
union would cost him his job was dis- 
charged when he refused to drive a bus 
with defective brakes. Since this was the 
only bus available and other drivers put 
up with the same condition, and in the 
absence of evidence that the discharge was 
only an excuse to get rid of a union man, 
NLRB found the firing legal (Wentworth 
Bus Lines, Inc., 92 NLRB, No. 195). 


Contract Which May Be Evidence 
Is Not Irrelevant 


Motion by an employer to have stricken 
from the record portions of pleadings refer- 
ring to a contract which the union main- 
tained was relevant to the dispute was rejected 
by the Michigan federal district court. 

The dispute involved pay for holidays 
under a contract which the union main- 
tained was patterned after the General 
Motors-UAW contract with an oral agree- 
ment that it would be construed in the 
same way. The employer maintained that 
the GM contract, put in evidence by the 
union, had nothing to do with the case. 

The court disagreed. “It is obvious that 
if the provisions relating to holiday pay ap- 
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pearing in the two contracts here in suits 
are ambiguous or obscure or susceptible of 
more than one interpretation, then the facts 
and circumstances surrounding the execu- 
tion of those contracts may properly be 
admissible in determining the meaning of 
the ambiguous terms and the intention of 
the parties.” 

The company had also moved for dismis- 
sal of the complaint on the ground that 
the union had no right to bring the case on 
behalf of its members. The court rejected 
this motion with, the blunt statement that 
the union “is the real party in interest in 
this action” (Local 793, UAW-CIO v. Auto 
Specialties Manufacturing Company, 19 
Lapor Cases { 66,162 (DC, Mich.)). 


Employer May Sue to Decide 
Validity of Contract 


Under the NLRA, a federal district court 
may entertain a suit brought by an inter- 
state employer against a union for the pur- 
pose of determining whether or not a 
collective bargaining agreement is bind- 
ing, and it is proper to sue the union in its 
own name and as an entity (Lima-Hamilton 
Corporation v. Local 106, UAW, 19 Laspor 
Cases J 66,166 (DC Ohio) ). 


Hiring Hall Legal If Not Exclusive 


NLRB ended with two dissents in a 
single case last month, splitting three to 
two on the legality of a hiring hall proce- 
dure and four to one on whether or not 
the employer had violated the NLRA in 
the particular discharge which brought the 
case up. 

The three-man majority—Chairman Herzog 
and Members Murdock and Styles—held 
that in a case in which a local union sup- 
plied workers through a hiring hall, without 
either a written contract or an oral agree- 
ment that workers be obtained only from 
the local or that only union members be 
employed, it was not illegal to include in 
the contract provisions for notification to 
the union of vacancies and for the union to 
supply men on request. 

Members Houston and Reynolds dis- 
sented, saying that in view of the ambiguity 
of the contract the Board should rely, as 
it has in similar cases, on the practice of the 
parties. In this case the practice was to 
obtain most workers from the hiring hall, 
where preference was given to union members. 

The case arose in connection with the dis- 
charge of a union member who had obtained 
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work without a referral from the union. 
The employer told him he would have to 
have a work order, and when he applied for 
one the union told him he would have to 
wait his turn. 

A four-man majority ruled that by firing 
the man the employer had given encourage- 
ment to the union in violation of NLRA, 
since the action “forcibly demonstrated to 
the employees that membership in, as well 
as adherence to the rules of, that organiza- 
tion was extremely desirable.” 

The dissent on this point came from 
Member Murdock, who said that the worker 
had been guilty of fraud and that the em- 
ployer’s action had strengthened the union 
only “in the sense that those who came 
through the local’s hiring hall- were made 
to realize that they could not jump their 
turn and use the local’s name to secure 
employment without its endorsement.” 

The majority ruled that both employer 
and union had been guilty of unfair labor 
practices and held them jointly liable for 
back pay (American Pipe and Steel Corpo- 
ration, 93 NLRB, No. 11). 


Concerted Activities Protected 


In a nonunion plant, two workers who 
had objected vocally to a cut-back in over- 
time were fired three weeks later, allegedly 
for cause. NLRB held the employees had 
protested on behalf of the whole unit, and 
in spite of the informality of presentation 
their protest was “concerted activity pro- 
tected by the Act” (Ohio Oil Company, 92 
NLRB, No. 236). 


Closed Union Voids Charge 
of Employer Encouragement 


An employer can hardly be charged with 
encouraging union membership when the 
union involved is a closed one which non- 
union workers are unable to join, the Third 
Circuit Court of Appeals ruled last month, 

The employer had a contract with a 
closed union which represented a minority 
of his employees. Living up to the contract 
provisions, when he gave a wage increase 
he made it retroactive for the union mem- 
bers. He did not, however, give the retro- 
active increase to nonunion workers. 

NLRB found this was encouraging union 
membership in violation of the NLRA. The 
court disagreed. Since the nonunion ma- 
jority of workers had made no effort to 
break the closed union’s agreement with the 
employer or to organize themselves, the 
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union’s right to bargain for the minority it 
represented was unquestioned, according 
to the opinion, 

“The employer, functioning under an unhap- 
py arrangement whereby the bargaining union 
represented a minority of the employees 

. did not deprive its non-union workers 
of anything to which they were entitled,” 
the court said. “It was not the fault of the 
employer that they were unacceptable as 
union members” (NLRB v. Reliable News- 
paper Delivery, Inc., 19 Lasor CAseEs § 66,222 
(CA-3)). 

Since the question had not been raised, 
the court did. not pass upon the legality of 
the contract. However, just a few days 
before this decision, NLRB had issued a 
ruling in a case involving the same union 
and the same type of contract. In this case, 
in addition to finding the employer had 
violated the act, the Board also passed 
upgn the contract and ruled it illegal. 

The trial examiner had found, and the 
Board agreed, that the contract contained 
an illegal provision in requiring the em- 
ployer to hire only union members or re- 
quire nonunion employees to become members 
within thirty days after they were hired. 

Not mentioning the fact that the new 
workers could not join the union if they 
wanted to, the Board held that the clause 


violated NLRA because such _ thirty-day 
clauses are legal only if the Board has 


certified an election in which a majority of 
employees has voted to authorize one, and 
in this instance no such election had been 
held (Gaynor News Company, Inc., 93 NLRB, 
No. 36). 


Individual Contracts 
Above Union Minimum Approved 


NLRB has ruled, three to two, that con- 
tracts with individual’ performers at a radio 
station, made under a union contract which 
permits such contracts so long as they em- 
body more favorable conditions than the 
contract itself, are not a violation of NLRA 
even if certain specific clauses are less fa- 
vorable than the contract. 

“It is not sufficient, in our opinion,” the 
majority said, “to show that a particular 
provision of the talent contracts, taken by 
itself, is less favorable than a particular 
term of the union contract. The talent con- 
tracts are self-contained, collateral agree- 
ments, conferring certain benefits upon the 
artists in the form of a bonus agreement, 
in consideration for which the artists accept 
certain responsibilities and restrictions.” 
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The dissent this time’ came from Mem- 
bers Houston and Styles. It is settled 
Board policy, they said, to construe strictly 
any waiver by a union of its rights under 
the act, and “There can be no question that 
such provisions did not authorize the nego- 
tiation of an individual contract provision 
which, while relating to a matter covered 
by the union contract—such as wages—was 
not more favorable than the terms of the 
union contract. The union contracts are 
unequivocal on this point.” 

Further, said the dissenters, “As to mat- 
ters not covered by the union contracts— 
e. g., the artist’s property right in his own 
compositions, his right to seek other em- 
ployment after leaving . . . —there was no 
warrant in the union contracts for any ne- 
gotiations whatsoever on these subjects” 
(Midland Broadcasting Company, 93 NLRB, 
No. 65). 


When Does Primary Become 
Secondary? NLRB Draws the Line 


Finding support for its unanimous de- 
cision “in practical human experience, al- 
though perhaps not in abstract logic,” NLRB 
has ruled that it is legal for a union at a 
meeting of its members to classify an em- 
ployer as unfair, but it is illegal to tell em- 
ployees of other employers at their work 
about the classification. 

“In effectuating the evident purpose of 
Congress to permit primary action while 
prohibiting secondary inducement, we can- 
not escape drawing a line somewhere so as 
to preserve a proper area in which both 
congressional objectives can best be ful- 
filled,” the decision said. 

In this case the Board held that the actgon 
at the meeting was “traditional” primary 
action, but telephoning members of another 
union at their work to tell them of the 
classification was a violation of the second- 
ary boycott prohibition (Western, Inc., 93 
NLRB, No. 40). 


Mr. Bott at Work 


Recent rulings by the General Counsel of 
the NLRB include the following: 

A nonunion man complained that in as- 
signment of overtime union members were 
being given preferential treatment. How- 
ever, since the man who assigned the work 
did not know which members of his crew 
were union members and which were not, 
no evidence of discrimination was found 
(Administrative Decision of the General Coun- 
sel, Case No. 48). 
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A company which had hired replacements 
during an economic strike refused to replace 
them by strikers, but offered to rehire the 
strikers on a preferential list. The General 
Counsel held the company was doing more 
than was required in maintaining the list, 
and was certainly justified in its refusal to 
replace its workers (Administrative Decision 
of the General Counsel, Case No, 48). 


When a trucking firm decided to give up 
hauling beer for a wholesaler because it was 
losing money on, the deal, and instead to 
lease the trucks to the wholesaler, the union 
drivers contended that the proceedings were 
intended to discourage union membership. 
The General Counsel ruled that since there 
was no evidence of subterfuge, the case 
came under the rule that a company may 
lawfully reduce its operations at any time 
as long as the intent is not to interfere with 
employees’ protected activities (Administra- 
tive Decision of the General Counsel, Case 
No. 51). 

A strike called by white workers for the 
sole purpose of getting Negro workers dis- 
charged is illegal, and the employer is justi- 
fied in refusing to re-employ the strikers 
(Administrative Decision of the General Coun- 
sel, Case No. 56). 

After a layoff, although two very active 
union men were rehired, four union mem- 
bers were not because the employer said 
they were incompetent. This was insuffi- 
cient evidence to establish a discriminatory 
motivation (Administrative Decision of the 
General Counsel, Case No. 60). 


No Automatic Renewal 
lf Members Leave Union 


A collective bargaining agreement includ- 
ing a provision for automatic renewal has 
as an underlying assumption the belief that 
the union will continue to represent a ma- 
jority of the workers. 


A majority of the employees of a com- 
pany withdrew from two unions which had 
contracts providing for automatic renewal 
unless either party gave notice of desire to 
terminate or modify the agreements. The 
group notified the employer that the con- 
tracts should not be renewed. 


A lower state court had ruled that, having 
designated the unions as their bargaining 
agents, the workers could not in later ne- 
gotiations act independently of the unions 
they had selected. The appellate court held 
that the notice to the employer was enough 
to bar automatic renewal of the contract. 


Labor Relations 


“It would readily strike one as oppressive 
to say that where a majority of the em- 
ployees no longer belonged to the union 
and had spoken collectively to the con- 
trary, yet they are nevertheless bound ad 
infinitum by action of the officers of the 
union and a remaining minority of its mem- 
bers,” the court said (Hill v. UPWA, 19 
Laspor Cases § 66,189). 


The Man in the Middle 
oe 
Is the Employer 

An employer, having received proof that 
a local represented a majority of employees 
in a unit, executed a collective bargaining 
contract with the union which required that 
he get his workers—not necessarily union 
men—through the union. 

A second union, representing another 
group of employees, charged that by not 
giving it an equal chance to supply such 
personnel the employer was violating the 
NLRA prohibition of union encouragement. 

The Board threw the charge out. The 
complaining local had previously been un- 
able to satisfy the employer’s need for 
skilled labor and there was no evidence that 
union membership was a prerequisite to 
hiring. The facts, said the Board, were 
insufficient to establish illegal assistance 


(Siler Mill Company, 92 NLRB, No. 244). 


Union Enjoined 
on Circumstantial Evidence 

Injunctive protection against a long series 
of assaults and other violence, although the 
actions were “not directly traceable to the 
defendant unions and their members,’ has 
been granted by a Florida state circuit court. 

The court reviewed the history of the 
dispute, in which there had been peaceful 
picketing and also a series of more than 
thirty “incidents,” ranging from the receipt 
of anonymous letters to beatings of non- 
union workers and bombing of their homes. 


’ 


“Must this Court be so blind to the actu- 
alities of life,” asked the decision, “as to 
conclude, because of lack of direct evidence, 
that such incidents and events were the 
activities of irresponsible outsiders? Cer- 
tainly not. The circumstances are such that 
no conclusion can be reached other than 
that the defendant unions and their mem- 
bers are responsible.” 

Florida does not have an anti-injunction 
law setting forth specific prerequisites for 
holding a union responsible in an injunction 
suit (Ormerod v. ITU, 19 LaApor Cases 
{ 66,235). 
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Congress—The Committees 


The House Committee on Agriculture 
held a number of hearings on the subject 
of draft deferments for agricultural work- 
ers. It then held extensive hearings on 
H. R. 3084, providing for the recruitment 
of agricultural workers from foreign coun- 
tries within the Western Hemisphere, and 
on March 19 reported to the House H. R. 
3283, a clean bill embodying the amend- 
ments to H. R. 3084 decided upon by the 
committee. The original bill was intro- 
duced by Representative Poage of Texas. 
The bill, as finally reported, provides for 
the recruitment only of Mexican labor. 
Under the law, transportation and sub- 
sistence would be provided for the immi- 
grant workers; they would be assisted to 
find work in regions where labor shortages 
exist. 


The Senate Committee on Agriculture 
and Forestry has had hearings on several 
Senate bills (S. 949, S. 984 and S. 1106) on 
the same subject. Recommendation has 
been made by most of those testifying that 
there should be _ legislation to cover 
domestic as well as foreign workers. 


The House Committee on Agriculture 
has such a bill (H. R. 2955) in its hands. 
Introduced by Representative Yorty of 
California, it would establish a program for 
the stabilization of defense farm labor. It 
provides a program for domestic workers 
comparable to that provided in H. R. 3283 
for Mexican workers. Should the bill be- 
come law, the Secretary of Labor would be 
authorized to do whatever he found neces- 
sary to provide an adequate supply of farm 
labor in the United States, Hawaii, Puerto 
Rico and the Virgin Islands, and to fulfill 
the seasonal demands for workers in various 
parts of the country. 

The Senate Labor Committee’s subcom- 


mittee on labor-management relations met 
in executive session on March 6 to hear 
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Cyrus S. Ching, Chairman of the Wage 
Stabilization Board, discuss the problems 
relating to labor’s walkout on the defense 
mobilization program. 


The Senate Committee on Labor and 
Public Welfare has been listening, for over 
a month, to testimony on the recent union- 
carrier dispute in the railroad industry. The 
purpose of the current investigation is to 
study the Railway Labor Act with a view 
to possible improvements. Senator James 
E. Murray, chairman of the committee, 
stated that the failure of the negotiators 
and mediators to adjust the recent switch- 


‘ men dispute was evidence of serious defects 


in the act; the committee is attempting to 
determine what they are and will suggest 
amendments according to its findings. 


Enacted State Legislation 


Arbitration . . . Provision has been made 
in North Dakota for the mediation of dis- 
putes and grievances between the state gov- 
ernment and its employees, and between 
subordinate units of government and their 
employees; mediation boards will consist 
of one representative for each of the parties 
and a third person chosen by these two. 
Arbitration boards will have the power to 
issue subpoenas and to make recommenda- 
tions for the settlement of disputes, which 
recommendations, however, the parties are 
not obliged to accept, but must consider 
in good faith (H. B. 710, approved March 
10, 1951)... . The powers of the Arkansas 
Commissioner of Labor in regard to the 
promotion and encouragement of voluntary 
arbitration have been extended to allow 
him to intervene in a labor dispute, in a 
strictly conciliatory or mediatory capacity, 
when asked to do so by either of the parties 
to a controversy. Even if neither party re- 
quests intervention the Commissioner is 
authorized to proffer his services if a work 
stoppage is threatened (Act No. 273, Acts 
1951, approved March 19, 1951). 
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Child Labor ... A new Utah law makes 
it lawful to employ minors of twelve years 
of age and over in the first processing of 
agricultural products and in other non- 
hazardous industries during periods of 
critical labor shortage. It is effective only 
until the end of the present national 
emergency or until February 15, 1953, 
whichever occurs first (H. B. 241, approved 
March 12, 1951). 


Compressed Air .. . Regulations were 
enacted in Indiana providing that the work 
period of persons working under com- 
pressed air shall be divided into two parts, 
with a rest period in between, and pre- 
scribing the lengths of working periods and 
rest periods for various pressures (Chapter 
68, Laws 1951, approved February 27, 1951). 


Department of Labor . . . Montana has 
created a “Department of Labor and In- 
dustry,” separate from the Department of 
Agriculture with which it was formerly 
combined, and has established the office of 
Commissioner of Labor and Industry with 
appropriate powers and duties (S. B. 118, 
approved March 1, 1951). 


Director of Labor . . . Alabama raised the 
maximum salary allowable to its Director 
of Labor from $5,000 to $7,500, and ameli- 
orated the restrictions as to his holding an- 
other remunerative position while in public 
office (H. B. 11-x, approved January 25, 1951). 


Disabled Persons . . . North Dakota has 
established a program to aid disabled per- 
sons who lack sufficient income to provide 
themselves with a reasonable standard of 
living. -The program will be carried out 
through the state and county public wel- 
fare agencies, with federal monetary aid 
(S. B. 57, approved March 6, 1951). 


Employee Trusts .. . In West Virginia, 
employee trusts have been declared exempt 
from the rule against perpetuities or re- 
straints on the power of alienation; such 
trusts may continue for such period of time 
as is required by their provisions to ac- 
complish the purposes for which they have 
been established (A. B. 136, approved Feb- 
ruary 15, 1951). 

Employment Agencies . . . Indiana em- 
ployment agencies, formerly under the 
jurisdiction of the state industrial board, 
have been placed under the supervision of 
the department of state revenue. The 
amendment which transferred the jurisdic- 
tion also provided that nothing in the act 
concerning employment agencies should 
apply “to the, business and vocation of 
‘baby sitting’” (Chapter 292, Laws 1951, 
March 7, 1951). 


Labor Law in the Making 





Employment Contracts ... The Texas 
legislature has enacted legislation authoriz- 
ing corporations to enter into contracts of 
employment for “such period of time as the 
directors may approve.” Up to this time 
there has been no specific statutory author- 
ization for corporations to enter contracts 
for a period beyond one year. Under the 
new law, contracts may be made only if 
they are not prohibited by the charter or 
bylaws of the corporation (S. B. 71, ap- 
proved March 17, 1951). 


Employment of Women... Employ- 
ment of women eighteen and over in mines, 
in other than underground work, and in 
smelters will be permitted under certain 
conditions in Utah during the present na- 
tional emergency, but no later than Feb- 
ruary 15, 1953 (H. B. 242, approved March 
13, 1951). . . . In Indiana, girls between six- 
teen and eighteen may be employed until 
nine o'clock in the evening in any occupa- 
tion the Commissioner of Labor considers 
safe. This exception to the general law 
concerning the employment of girls of this 
age had been in effect before, but the 
termination date has been extended from 
March ]5, 1947, to March 15, 1953; the old 
exception allowed girls to work till ten 
o’clock (Chapter 103, Laws 1951, approved 
March 1, 1951)... . The exemption relax- 
ing the restrictions on the number of hours 
and the hours within which women over 
eighteen may work in Indiana has been ex- 
tended to March 15, 1961 (Chapter 63, Laws 
1951, approved February 27, 1951). 


Hours for Firemen ... South Dakota 
firemen shall not be subject to the ordinary 
provisions for public employees concerning 
maximum hours, but shall have their hours 
governed by mutual agreement with the 
cities for which they work; however, they 
shall not work more than 144 hours during 
a fourteen-day period (S. B. 270, approved 
February 27, 1951). 


Hours for Miners . .. The law limiting 
hours of employment in underground 
mines to eight in any period of twenty-four 
hours has been amended (1) to permit re- 
pair or maintenance crews to complete 
any repair or maintenance work in which 
they are engaged at the end of an eight- 
hour period, and (2) to permit an employee 
to work all or part of a subsequent shift if 
no qualified employee is available for re- 
lief (Chapter 60, Laws 1951, approved 
March 7, 1951). 


“Labor” Defined ... A new Idaho law 
provides that the term “labor” as used in 
Title 45 of the Idaho Code, pertaining to 
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liens, mortgages and pledges, shall include 
the cost of workmen’s compensation and 
occupational disease compensation security 
incurred on account of labor, payment for 
which security has not been made (H. B. 
209, approved March 20, 1951). 


Negro Employment . . . The General As- 
sembly of the State of Arkansas memorialized 
the state highway commission to “fav- 
orably. consider the employment of a 
reasonable number of qualified Negro elec- 
tors for positions” in that department (S. 
Con. Res. 12, adopted February 27, 1951). 


Oriental Labor ... The statutory pro- 
vision making it the duty of the Oregon 
Commissioner of Labor to cause the labor 
laws to be enforced and to prepare certain 
Statistical data on labor subjects has been 
amended to relieve the Commissioner from 
reporting biennially to the legislature on 
the condition of Chinese and Japanese labor 
within the state (H. B. 114, approved Feb- 
ruary 23, 1951). 


Pensions... The City of Columbus, 
Georgia, has been authorized to provide an 
insured pension plan for its employees, part 
of the cost to be paid by the employees 
and part to be paid from tax revenues (Act 
No. 265, Acts 1951, approved February 
21, 1951). 


Physical Examinations . . . Arkansas has 
passed a law making it unlawful to require 
a physical examination as a condition for 
employment or continued employment, 
unless such examination is given free of 
charge, and unless a copy of the examiner’s 
report is given free of charge to the person 
taking the examination (Act No. 171, Acts 
1951, approved February 27, 1951). 


Re-employment Rights... An act to 
protect the re-employment rights of Ten- 
nessee public employees entering military 
service has been ‘passed in that state 
(Chapter 112, Public Acts 1951, approved 
March 9, 1951). . . . The Montana re- 
employment regulations have been amended 
to make provision for those serving under 
the lately enacted draft laws and to provide 
that teachers do not have to be re-employed 
except at the beginning of a quarter or 
semester (H. B. 282, approved March 5, 1951). 


Right to Wages ...A Massachusetts 
act increases the amount of wages exempt 
from attachment from $25 to $30 (Chapter 
78, 1951, approved February 26, 1951)... . 
The Oregon law giving employees and 
laborers.a preference in payment of wages 
against the transfer or mortgage of an em- 
ployer’s property in payment of a pre- 
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existing debt, or as security therefor, has 
been amended to increase from $100 to 
$300 the amount having priority (H. B. 
43, approved February 19, 1951).... The 
Arkansas statutes have been amended to aid 
creditors in the collection of legally con- 
tracted debts and, at the same time, to 
clarify and preserve to debtors the exemp- ° 
tions guaranteed under the Constitution. 
The statute formerly exempted sixty days’ 
wages from garnishment; the amendment 
provides for exemption of wages “to the 
extent of the exemption provided by the 
Constitution,” which is for personal prop- 
erty not exceeding in value $200 for single 
persons and $500 for married persons, in 
addition to wearing apparel. The amend- 
ment also provides that, when wages are 
exempted from garnishment, such garnish- 
ment shall constitute a prior lien against 
accrued wages until the debt is satisfied 
(Act No. 301, Acts 1951, approved March 
19, 1951). 


Statute of Limitations . . . The period of 
limitation on actions for the recovery of 
overtime, damages, fees or penalties under 
any wage payment statute in North Dakota 
has been increased from one to two years 
(S. B. 124, approved February 28, 1951). 


Sunday Labor . . . Sunday labor is now 
permitted in West Virginia in factories 
whose processes require continuous opera- 
tion and whose employees are on rotating 
shift schedules (S.'B. 295, approved March 
16, 1951). 


Unemployment Compensation ... Most 
of the state unemployment compensation 
laws have been or are in the process of 
being amended. Nebraska, North Dakota, 
Oregon, South Dakota, Montana, Georgia, 
Utah, Arizona, Indiana, Minnesota, New 
Mexico, Vermont, Wisconsin, Colorado and 
Tennessee have approved amendatory 
legislation, the general trend being toward 
increased benefits and longer benefit 
periods. 


Wage Payment ... The Utah law stip- 
ulating when wages must be paid has been 
amended to provide that when a semi- 
monthly payday falls on a Saturday, Sun- 
day or holiday, payment must be made on 
the last working day preceding such day. 
The law formerly did not include Saturday 
(H. B. 59, approved March 1, 1951)... . 
Persons engaged in agriculture in Massa- 
chusetts are no longer exempted from the 
penalty section of the law requiring weekly 
payment of wages (Chapter 28, Laws 1951, 
approved February 3, 1951). 
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CURRENT. LITERATURE 





in the Labor Field 





The Industry That Grows 
in the United States 


Economics of American Industry. E. B. 
Alderfer and H. E. Michl. McGraw-Hill 
Book Company Inc., 330 West 42nd Street, 
New York 18, New York. Second edition, 
1950. 716 pages. $5.50. 


Manufacturing in the United States em- 
ploys more people and contributes a larger 
share to our national income than any other 
industry. Its important place in the Amer- 
ican economy has for many years been 
under study at Wharton School of Finance 
and Commerce, University of Pennsylvania. 
The present book is a second edition of a 
work that summarized not only the manu- 
facturing processes but the whole structure 
of an industry in its relationship to the 
American economy as a whole. 

In the last ten years there have been 
greater changes in manufacturing than dur- 
ing any other decade in American history, 
and the principle purpose of the second 
edition’ is to appraise and interpret the 
recent developments. 

E. B. Alderfer is a lecturer in industry at 
the Wharton School and his coauthor, H. E. 
Michl, is a former member of the industry 
department of the same school. Being in- 
structors, they have organized the material 
as a plan of study. This, of course, does 
not limit the use of the book as a source of 
factual information but rather guarantees 
its authenticity. 


Nothing Succeeds Like Success 


The Scientific Appraisal of Management. 
Jackson Martindell. Harper and Brothers, 
49 East 33rd Street, New York 16, New 
York. 1950. 300 pages. $4. 

There is an old sales story about a young 
salesman who asked an old timer for his 
“secret of successful selling,” and the old 
timer replied, “The secret of successful sell- 


Books ... Articles 


ing is that there is no secret of successful 
selling. Success in selling comes from doing 
the obvious things.” 

The author claims, Diogenes-like, he has 
been seeking the secret of management suc- 
cess, His search forced him to make an 
analysis of hundreds of well-run companies 
in search of those qualities in management 
which make the difference between suc- 
cess and failure. 


His book presents the results of his re- 
search on a horizontal basis in that he pre- 
sents all of the facts garnered from his 
various sources under such headings as: 
measuring the value of the board, analyzing 
the corporate structure and the financial 
administration, production, and sales man- 
agement. Results are summarized in the 
final chapter, “The Principles of Excellent 
Management.” 


The book doés not come up with any 
slide-rule formula which can be readily ap- 
plied to any given company. The author 
points out that measuring any company in- 
volves the judging of inconstant factors. 
These factors are not only inconstant but 
are inaccessible to the average person or 
investor. Being in possession of the neces- 
sary facts to measure his own company, any 
executive, however, might very well use 
the principles enunciated by the author. 

In the appendix he has listed 301 ques- 
tions, the answers to which will enable an 
executive to see himself and his company in 
a mirror. 

The following are a few of the obvious 
things the author has learned about well- 
managed companies: 

(1) Excellent management consists of 
unflinching control. The officers do not 
permit unforeseen circumstances to dictate 
their actions. 

(2) Intimate knowledge of a company’s 
officers is the first indispensable step 
towards management appraisal. 
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(3) The man best fitted to organize a 
company is not necessarily the man best fitted 
to run it in the days of its maturity. 

(4) The average age of board members 
is of primary concern. 

(5) A company possessed of an inside 
board, in most cases, must be viewed with 
suspicion. 

(6) The product-division form of organ- 
ization contributes toward product effi- 
ciency but needs not guarantee it. 

(7) Teamwork is of the essence in the 
modern corporation. 

(8) Nepotism is among the major causes 
of corporation disunity. 

(9) It is mediocre management which 
borrows money and _ simultaneously pays 
unusually high dividends. 

(10) Superior management does not bor- 
row on long term except as a last resort. 

(11) Research is the blind spot of aver- 
age management. Average and inferior 
management regard research as a stepchild 
of industry or as a public relations stunt. 


Both Sides of the Fence 


American Labor Unions: Organization, 
Aims and Power. Edited by Herbert L. 
Marx, Jr. The H. W. Wilson Company, 
950 University Avenue, New York 52, New 
York. 1950. 240 pages. $1.75. 

This book is a compilation of clear-cut 
statements of divergent opinion on current, 
important, controversial questions. Each 
section is opened with brief paragraphs out- 
lining its scope. 

In the first section the goals and aspira- 
tions of the workers are discussed. “Labor 
Legislation” is the heading of the follow- 
ing section where naturally the emphasis 
is on the Taft-Hartley Act. There is a 
lucid exposition of what this act does and 
does not do, and the case for it is pre- 
sented from a pamphlet prepared by the 
National Association of Manufacturers. In 
rebuttal, pertinent arguments from an 
American Federation of Labor pamphlet, 
What's Wrong With the T-H Law? are re- 
printed. 

“Inside the Unions” is one of the book’s 
most interesting chapters. The editor con- 
cludes his introduction with: “There are 
unions on all points of the spectrum, with 
Beck’s ‘business unionism’ at one end and 
Reuther’s broad-gauge idealism at the 
other.” However, all the more important 
unions are becoming more interested in 
political action and “a more complete 
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workers’ education program to develop 
among the rank and file stronger support 
for their unions, train new officials for union 
duty, and provide the technical skills and 
intellectual foundation needed to withstand 
the daily assaults made on labor by anti- 
union forces.” . 

In this same section are outlined the 
functions of the steward and the regional 
director, and the division of power between 
the national organizations and their locals. 


Although the book is a compilation, it 
has marked unity throughout. Every ar- 
ticle is extremely readable and clearly il- 
lustrates the point for which it is presented. 


Organizing Laundry Workers 


Labor Relations in the Laundry Industry 
in Greater New York. Louis Paul Nestel. 
Claridge Publishing Corporation, 622 Green- 
wich Street, New York 14, New York. 
1950. 106 pages. $2. 

Women organized the first union in the 
laundry industry in 1860 in Troy, New 
York. Wages, at that time, were from $8 
to $14 a week and a working day was 
anywhere from twelve to fourteen hours. 
Like so many other unions, the first strike 
ended in defeat which was fatal to the 
union—but no union worth its salt ever fails 
not to rise again. The book does not deal 
entirely with the history of organizing in 
the laundry industry; rather, it empha- 
sizes the importance of such processes 
as collective bargaining, and arbitration in 
bringing about a change for the better in 
industrial relations. No doubt, many parts 
of the book will suggest useful ideas to 
“bargainers” in other industries. 


Corporate Management Defined 


Social Meaning of Legal Concepts. No. 3. 
The Powers and Duties of Corporate Man- 
agement. Edited by Edmond N. Cahn. 
New York University School of Law, 100 
Washington Square East, New York 3, 
New York. 1950. 100 pages. $1.50. 


Four papers dealing with varied aspects 
of corporate management are reprinted 
herein as part of a series conducted by 
the New York University School of Law 
and the Division of General Education of 
New York. First presented at the groups’ 
annual conference, the papers are “His- 
torical Inheritance of American Corpora- 
tions,” by Adolf A. Berle, Jr.; “Corporate 
Management as a Locus of Power,” by 
Beardsley Ruml; “The Economic Re- 
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sponsibilities of Corporate Management,” 
by Peter F. Drucker; and “Management 
and Government: The Balancing Sov- 
ereignties,” by Saul K. Padover. Com- 
ments of authorities in the field, criticising 
or commending the authors’ treatment of 
the subjects, are found at the conclusion 
of each paper. 


ARTICLES 


Contract Arbitration . . . In this wage 
arbitration discussion the author notes that 
in voluntary-arbitration cases “it is a matter 
of common observation that different arbi- 
trators will emphasize different criteria, and 
sometimes an individual arbitrator will vary 
his preferences from case to case.”—Stein, 
“Criteria in Wage Arbitration,” New York 
University Law Review, October, 1950. 


Injunctions . In the 1894 Pullman 
strike the injunction became recognized as 
an effective but hated weapon. The Debs 
theory gave added power to the injunction. 
Then followed a long period of disuse be- 
cause of restrictive legislation. In recent 
years the Lewis contempt cases made use 
of this forceful manifestation of the power 
of the state and federal governments, giving 
rise to the debatable issue here discussed. 
—Forkosch, “Equity Versus Taft-Hartley 
Injunctions,” Temple Law Quarterly, Janu- 
ary, 1951. 


On the Record . Is a management 
prerogative being assailed by orders to show 
the company’s books at the bargaining table? 
—Sherman, “Employer’s Obligation to Pro- 
duce Data for Collective Bargaining,” Min- 
nesota Law Review, December, 1950. 


California’s Double-Barreled Statute .. . 
The California Arbitration Statute provides 
for the enforceability of both labor and 
commercial arbitration. The circumstances 
under which a common system for settling 
disputes in both fields can be successful are 
outlined by a San Francisco attorney. He 
suggests a number of clarifications and 
additions which might serve to make the 
statute more workable.—Kagel, “Labor and 
Commercial Arbitration Under the Califor- 
nia Arbitration Statute,” California Law 
Review, December, 1950. 


Problem of Compensation ... Fair 
compensation to stockholders in industries 
headed for socialization was a solemn prom- 
ise of the British Labor Party’s 1945 plat- 
form. This article presents the handling 
of the problem in the cable and wireless 
field, one of the industries reported on by 


Books . . . Articles 


the author.—Joy, “Fair Compensation Un- 
der the British Labor Government,” Political 
Science Quarterly, December, 1950. 


From 1942’s EPCA to 1950’s DPA .. . 
Problems posed by the enactment of the 
Defense Production Act of 1950 are dis- 
cussed by the author. He compares the 
Emergency Price Control Act, which was 
a,carefully worked-out piece of legislation 
but without precedent in the United States, 
with the new act, adopted “before there was 
either an administrator or an organization,” 
but which will be administered in cogni- 
zance of the OPA’s legacy of data and 
regulation.—Field, “Economic Stabilization 
Under the Defense Production Act of 1950,” 
Harvard Law Review, November, 1950. 


As the Dice Roll and the Chips Are 
Cashed . . . Lack of adequate control of 
illegal syndicated gambling, long the plague 
of local law-enforcement officers, has gained 
national attention through the efforts of the 
Kefauver Committee. In this article the 
secretary of the Chicago Crime Commission 
suggests that a possible stumbling block has 
grown out of the view alleging that equity 
lacks jurisdiction to suppress common nui- 
sances in the absence of demonstrable prop- 
erty damage.—Baker, “An Equitable Remedy 
to Combat Gambling in Illinois,”  hicago- 
Kent Law Review, September, 1950. 


Honest v. Dishonest Bankrupts . . . The 
author catalogues the changes in the bank- 
ruptcy laws from ancient to modern times 
—the old method of dealing with all bank- 
rupts as criminals has changed to one which 
reserves such treatment for persons who 
are actually dishonest.—Duberstein, “Are 
Bankrupts Criminals?’ Journal of the Na- 
tional Association of Referees in Bankruptcy, 
January, 1951. 


The Romans Had Words for It 
Probably, just as in twentieth century 
America, the landlord had one word and 
the tenant another. The writer takes the 
history of rent control all the way back to 
pre-Christian Rome.—Willis, “A Short His- 
tory of Rent Control Laws,” Cornell Law 
Quarterly, Fall, 1950. 


Two-Party Political System ... The 
American Political Science Association’s 
Committee on Political Parties has blue- 
printed the way to a more responsible 
two-party system for the United States.— 
“Toward a More Responsible Two-Party 
System,” American Political Science Review, 
September, 1950 (Supplement). 
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No Carte Blanche for the FTC ... 
Without questioning the authority of the 
Federal Trade Commission to suppress 
false dissemination, the author would re- 
mind that commission of the importance of 
advertising in the American way of life. He 
warns that “we must take care not to turn 
our newspapers into Federal Registers.”— 
Christopher, “A New Effort to Control Ad- 
vertising,” Alabama Law Review, Fall, 1950. 


Government Control over Freight Rates 
. . . Conflict in the workings of the Inter- 
state Commerce Commission and the Fed- 
eral Trade Commission, when the ICC 
sought to adjust the relative economic status 
of various sections of the country through 
freight-rate regulation and the FTC waged 
its campaign against basing-point prices, 
caused extensive litigation in the relatively 
poor South.—Peairs, “The Golden Eggs: 
A Study in Tragelaphine Anatomy,” Uni- 
versity of Pennsylvania Law Review, Novem- 
ber, 1950, and December, 1950. 


Habeas Corpus in Extradition—and the 
Fourteenth Amendment .. . Newly recog- 
nized is the impact of the Fourteenth 
Amendment’s due-process clause on the 
“scope” of habeas corpus in extradition 
proceedings. The authors discuss the influ- 
ence of Johnson v. Dye and predict “a 
widening application in the courts of the 
guarantees of the Amendment.” — 
Horowitz and Steinberg, “The Fourteenth 


Amendment—Its Newly Recognized Im- 
pact on the ‘Scope’ of Habeas Corpus in 
Extradition,” Southern California Law Re- 
view, July, 1950. 


Still More About World Government .. . 
Specific problems of constitutional amend- 
ment attendant upon the possibilities of 
world government are brought to light.— 
Dean, “World Government and the Consti- 
tution of the United States,” California Law 
Review, August, 1950. 


Church-State Separation Here is 
a summary view of separation of church 
and state in our nation, and a defense of 
the controversial McCollum decision.—Fell- 
man, “Separation of Church and State in 
the United States: A Summary View,” 
Wisconsin Law Review, May, 1950. 


Facts About Public-Officer Removals... 
This article is concerned with administra- 
tive removal of public officers whose offices 
are created, and duties defined by statute.— 
Ford, “Administrative Removal of Public 
Officers,” Boston University Law Review, 
November, 1950. 


Will Antitrust Laws Guard Civil Rights? 
F Occasional use of the antitrust laws 
to effect social, as well as economic, pur- 
poses has occurred in the past and may 
well occur in the future, according to the 
author.—Marcus, “Civil Rights and the 
Antitrust Laws,” University of Chicago Law 
Review, Winter, 1951. 
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separated, it is entitled to constitutional 
protection. It is submitted here that Pro- 
fessor Cox’s analysis and argument raise 
the basic issues today concerning the nature 
and effects of picketing. The real issues 
today are precisely whether or not the pub- 
licity ingredient in picketing is substantial 
and whether or not it can in any realistic 
and practicable way be separated from the 
coercive and “signal” aspects which so many 
have found in picketing. These issues can 
be satisfactorily handled only on the basis 
of a systematic and comprehensive analysis 
of picketing—an analysis of picketing which 
looks at it in the light of the objectives of 
unions, the means available for achievement 
of those objectives, the reasons for choice 
of picketing as one such means and’ the na- 
ture and effect of picketing. All these mat- 
ters must be considered if the institution of 
picketing is to be understood fruitfully. 
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Labor Objectives 


Before picketing can be completely 
understood, it must be placed in proper 
context and perspective... The proper con- 
text and perspective for picketing are the 
ultimate objectives of labor unions and the 
means available for realization of those 
objectives. Although it would undoubtedly 
add new insights into picketing, a thorough- 
going analysis of labor objectives is as un- 
necessary here as it would be impossible to 
execute. Suffice it that we get before us, 
in outline form, the major goals of 
organized labor and the various means 
available for the achievement of those 
objectives. When we have considered the 
other alternatives for achievement of labor 
ends, we shall have a better foundation for 
understanding the place of picketing in the 
entire scheme of things. 
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In point of time, organization of employ- 
ees is one of the first labor objectives. 
Unions try to get employee support for 
their activities, and the ordinary means 
of acquiring such support is to enlist the 
employees as members. Many devices are 
available to unions in the enlistment of 
membership. As the law now stands, 
unions are free to solicit membership even 
on the property of the employer; the em- 
ployer may not interfere with such solicita- 
tion, as a general rule, unless it is carried 
on during working hours or otherwise to 
the detriment of bona fide business or pro- 
ductive activity.” Union organizers are of 
course free, moreover, to approach employ- 
ees at their homes, on the streets or any- 
where else—just as other solicitors may. In 
fact, they have greater rights. The Supreme 
Court has held that where employers own 
all convenient meeting places, as in a com- 
pany-owned town, they have a duty to per- 
mit use of such meeting places by unions 
which seek to organize their employees.” 
Of course, employees have a right, theo- 
retically at least, to resist organizing over- 
tures; ™ and, interestingly enough, employees 
do occasionally resist organization, even 
when their employers have made it clear 
that no reprisals will be forthcoming should 
_ the employees organize. In such circum- 
stances, unions often resort to what has 
come to be known as “organizational 
picketing.”™ They picket, they say, in 
order to induce the employees to join the 
union. The question to ask, at this point, 
is why, when all other means of solicitation 
and communication are available, the union 
resorts to picketing. The question can be 
answered satisfactorily only after further 
analysis. 


A second labor objective, analytically 
(though not always in practice) subsequent 
to organization of employees, is the secur- 
ing of employer recognition. The union 
seeks from the employer acceptance as the 
exclusive representative of his employees 
for collective bargaining purposes. If the 
union does not represent a majority of em- 
ployees in the bargaining unit, it has no 
right to seek recognition; or, in any event, 
the employer violates the fundamental 
principles of modern labor relations legisla- 


tion where it accords recognition to a 
minority union.™ If the union represents a 
majority, it is entitled, under modern legis- 
lation, to recognition as the exclusive repre- 
sentative; in fact, it may borrow the force 
of sovernment to secure such recognition.” 
However, unions often engage in “recogni- 
tion picketing,” as well when they repre- 
sent a majority as when they do not. Once 
again the reason for the choice of picketing 
lies in the nature and effects of that species 
of action, a matter into which we shall 
soon look. 


A third objective of some unions (usually, 
though not always, AFL craft unions) is to 
secure for their members jobs which are 
currently being performed by nonunion 
employees or by members of other unions.” 
As a rule this objective can be attained by 
the union, without aggressive action, only 
when its members will work for comparable 
wages and are better fitted for the work 
than the existing employees. If they are 
better fitted, the employer will be likely to 
consider seriously giving them the jobs; if 
they are equally well fitted, the employer 
will probably be inclined to maintain the 
status quo; if the union’s members are not 
fitted, naturally the employer, if given any 
choice, will not displace existing employees. 
When the employer resists union job-seek- 
ing, the union has two alternatives: It can 
give up, or it can take some form of ag- 
gressive action in the nature of a boycott, 
predicated on picketing or some other boy- 
cotting device, such as hot-cargo letters 
or secondary strikes. 


A fourth objective of unions is the closed 
shop or some other desired form of union 
security. Unions have sought union 
security, in one form or another, where 
they represented no employees, few employ- 
ees, a majority of employees or all of the 
employees of the employer. Once again, 
assuming legality of the form of union 
security sought, the union may always ask 
for what it wants; if it represents a suffi- 
cient number of employees to make the 
action effective, it may also call a strike. 
However, if the union represents no, or few, 
employees, picketing or some other form of 
boycott activity is likely to be chosen. 





*” Republic Aviation Corporation v. NLRB, 9 
LABOR CASES { 51,199, 324 U. S. 793 (1945). 

™ NLRB v. Stowe Spinning Company, 16 
LABOR CASES { 64,991, 336 U. S. 226 (1949). 

= The right is expressly stated in Section 7 
of the NLRA, as amended by the Taft-Hartley 
Act, but has always existed, presumably. 
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% See Haber & Fink, Inc. v. Jones, 18 LABOR 
CASES { 65,846, 277 App. Div. 176 (N. Y., 1950); 
compare the Gazzam case, footnote 15. 

*% See the Gazzam case, footnote 15. 

% See Section 9 of the NLRA, and especially 
Section 9 (a). 

% See Babylon Shores, Inc. v. Long, 18 LABOR 
my 765,838 (N. Y. Sup. Ct., Suffolk Co., 

). 
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The fifth labor objective is the catchall, 
“better wages and working conditions.” (I 
am eliminating.any special attention to un- 
economic objectives, such as featherbed- 
ding, resistance to technological change, the 
imposition of plain embargoes as in Allen 
Bradley etc., on the theory that they con- 
tribute nothing essentially new to the analysis 
of picketing.) In the usual case in which 
the employer resists union demands for 
changes in wages or working conditions, the 
union is entirely free to call a strike, to with- 
hold the services of its members, just as a 
businessman or a consumer may refuse to 
deal in a market which he considers unfavor- 
able. Thus union members and their unions 
have available to them, in the strike, a device 
in all ways comparable to that which is avail- 
able to other producers and consumers. None- 
theless, the union will ordinarily not be 
satisfied with striking alone; it will usually 
picket, as well. The crucial question again 
arises—why, exactly, will the union also picket? 


Picketing as Boycott 


When the one from whom concessions are 
sought is a businessman, the means par excel- 
lence for exacting such concessions is to cut 
him off from production and consumption 
markets. If taking his job is the “capital 
punishment of the industrial world” so far as 
a workingman is concerned, exclusion from all 
markets is no less in regard to businessmen. 
Businessmen cannot survive without access 
to markets; nothing will bring a business- 
man, an employer, to heel more effectively 
than to separate him from his markets. By 
“markets” we mean both consumption and 
production markets—concretely, the labor 
market, the raw materials market, the 
capital goods market and the sales market. 


Here, then, in terms of large strategy, is 
the place of the tactical device, picketing. 
The strategical end being to isolate one 
from markets, the name for the appropriate 
tactical device is the boycott; and the boy- 
cott device best known to us in the field 
of labor relations is picketing. I do not feel 
that the identification of picketing as a 
boycotting device represents a great con- 
tribution; Judge Henshaw carelessly made 
the same identification more than forty 
years ago.™ Nevertheless, because of the 
intervening confusion, reidentification is 
called for. Picketing has in recent times 
been called everything but a _ boycotting 


device, because attention has been directed 
to its physical character, not its strategic 
function; and it therefore seems worth 
while to focus attention on its essential 
character, its place in the entire scheme of 
things, instead of on its attributes. These 
attributes account for the choice of picket- 
ing among various: alternative boycotting 
devices, but they have no bearing on the 
fact that unions wish to use boycotts. 


Unions use boycotts because boycotts are 
most efficient means to ends sought by 
unions; like all purposive men, union lead- 
ers take the kind of action which seems, in 
all the circumstances, best designed to 
achieve the objectives sought. Take, for 
example, the case of organizational picket- 
ing. Such picketing occurs, when solicita- 
tion of union membership and ordinary 
persuasion devices have failed, because it 
goes beyond solicitation and persuasion; it 
exerts a pressure which they lack. It bites 
deeply into the area of free choice. When 
the employer is picketed, a boycott ensues; 
the business is endangered; the jobs of the 
reluctant employees are jeopardized. As a 
result, and in proportion to the efficacy of 
the boycott, the employer is more or less 
inclined to induce his employees to join the 
union, if they need any inducement after the 
picketing has imperiled their livelihood— 
has brought close to them “the capital 
punishment of the industrial world,” as 
Professor Cox put it. 


With slight and unimportant modifica- 
tions, what has just been said of the 
organizational-picketing boycott applies in 
all the circumstances in which unions take 
boycott action and implement such action 
by picketing. Whether it be organizational 
picketing, recognition picketing, job-seek- 
ing picketing, picketing for the closed shop or 
picketing in connection with a strike for higher 
wages and better working conditions—in 
every instance, picketing is used because 
of its boycott potentialities, because it goes 
beyond solicitation, argumentation, persua- 
sion, publication or the simple withholding 
of services. 


It remains now to consider more care- 
fully the question of why, among alterna- 
tive boycotting devices, unions choose 
picketing. This inquiry will require direct 
attention to both the attributes of picket- 
ing and the way in which picketing affects 
those to whom it is directed. 


[To Be Continued Next Month] 





7 Allen Bradley Company v. Local 3, IBEW, 
9 LABOR CASES { 51,213, 325 U. S. 797 (1945). 
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Meetings of Labor Men 


New York University.—The Fourth An- 
nual Conference on Labor, sponsored by the 
Division of General Education of New York 
University, will be held at the Hotel Park- 
Sheraton in New York City May 15-18 on 
the general theme “Labor in a Mobilization 
Economy.” The university expects an at- 
tendance of about 300 for the four-day meet- 
ing of labor experts. 


A summary of the program includes: 
manpower problems and labor market de- 
velopments; wage stabilization; labor dis- 
putes; and general problems, such as 
developments under the Walsh-Healey Act, 
aspects of the Taft-Hartley Act and current 
trends in collective bargaining. 


Some of the labor relations men who will 
participate are: David L. Benetar, Nord- 
linger, Riegelman & Benetar, New York; 
Wilbur Cohen, technical advisor, Federal 
Security Administration; Channing R. Doo- 
ley, president, Training Within Industry 
Foundation and formerly industrial rela- 
tions manager, Socony Vacuum Company; 
Meredith B. Givens, director, research and 
statistics, New York State Department of 
Labor; Robert C. Goodwin, director, Office 
of Defense Manpower and director, Bureau 
of Employment Security; William J. Isaac- 
son, general counsel, Amalgamated Cloth- 
ing Workers of America; Robert A. Levitt, 
lecturer in public administration, New York 
University; A. H. Raskin, special assistant 
to Anna Rosenberg, Assistant Secretary of 
Defense; Gerhard P. Van Arkel, former 
general counsel, NLRB; Harry Weiss, act- 
ing executive officer, Wage Stabilization 
Board; and Arthur White, regional director, 
Wage and Hour Division, Department of 
Labor. 


The fee for the conference is $50, or $15 
for an individual day. Requests for infor- 
mation or reservations can be sent to Dean 
Paul A. McGhee, Division of General Ed- 


Rank and File 


ucation, New York University, Washington 
Square, New York 3, New York. 

Listed below are union meetings sched- 
uled for April. 


AFL.— International Brotherhood of Black- 
smiths and Drop Forgers, Chicago, April 30; 
International Union of Coopers, Philadel- 
phia, April 9; Railway Employes’ Depart- 
ment, Chicago, April 2. 

The state AFL of Alabama will meet in 
Gadsden April 16, and the state AFL of 
Pennsylvania will meet in Philadelphia 
April 11. 


C1IO.—United Automobile, Aircraft and 
Agricultural Implement Workers of Amer- 
ica, Cleveland, April 1; Communications’ 
Workers of America, Grand Rapids, Mich- 
igan, April 2. 


For Big and Little Business 


During January, the rate of letting con- 
tracts for defense procurement more than 
doubled over the average of the previous 
six months. The boost apparently resulted 
from an order late last December by Sec- 
retary of Defense Marshall to accelerate 
procurement and broaden the production 
base by spreading contracts across the indus- 
trial framework of the country and to take 
up the slack caused by the change-over 
from civilian to military production. 

For the last six months of 1950, the mili- 
tary departments allocated $12 billion for 
the purchase of major equipment, supplies, 
military construction and expansion of pro- 
duction facilities, averaging $2 billion a 
month. By the end of January, total obli- 
gations for major procurement were $16.4 
billion, an increase of $4.4 billion for the 
month. For the seven months, the Army 
accounted for $6.3 billion, the Navy for $3.4 
billion and the Air Force for $6.7 billion. 
The figures include $1.7 billion for Mutual 
Defense Assistance Program procurement. 
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Small business has been sharing in the 
defense contracts to the tune of twenty-one 
per cent of the total for the last half of 
1950. While figures collected to the end of 
1950 do not show the January build-up in 
contract awards, they do indicate the share 
that is going to the companies with fewer 
than 500 employees. 

But figures for direct contracts awarded 
directly to small businesses do not show 
fully the volume of defense business handled 
by the small firms. Most of the business 
going to the smaller fry got there by way 
of subcontracts from other bigger com- 
panies. For example, a survey in Cleve- 
land showed that prime contractors with 
orders for $181 million in ordnance pro- 
duction subcontracted $95 million, much 
of it to small business. Further, it was 
estimated that 3,000 subcontractors, small 
and large, figure in tank production. 


Food Index Still Bad News 


In a new eight-city survey, the Bureau 
of Labor Statistics incorporated for the first 





WOMANPOWER CONSULTANT 





Acme 


MRS. MARY T. NORTON, member of the 


House of Representatives from New 
Jersey's 13th District from 1925 through 
January 2, 1951, returned io federal serv- 
ice March 20 when she took oath of 
office as womanpower consultant to Secre- 
tary of Labor Tobin. 
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time recent adjustments made in its Retail 
Food Price Index intended to improve it as 
a measure of current price changes. The 
survey also gives the first indication of food 
price changes since the Economic Stabiliza- 
tion Agency issued its price regulation of 
January 25 affecting certain foods that are 
measured by the index. 


But as far as the people who buy food 
are concerned, it only went to show that it 
still costs too much. Retail food prices 
were about 1.5 per cent higher on February 
26 than on January 29, with a 1.8 per cent 
rise during the first two weeks of the period 
partly offset by a small decline during the 
last two weeks. BLS estimated the index 
for February 15 to be 226.5 (1935-1939=— 
100), and on February 26 to be 225.9. But 
—the February 26 figure is 11.2 per cent 
above the pre-Korean level. 


Part of the change in the character of 
the food index was accounted for by the 
addition of certain foods to give it a more 
realistic representation of just what does 
go into the family budget. Foods added 
are: layer cake (in forty-six cities), jelly 
roll (in ten cities), frankfurters, ice cream, 
frozen strawberries, frozen orange juice, 
frozen peas, canned baby foods, cola drinks 
and grape jelly. The figures reported above 
reflect these additions, as well as revisions 
of food consumption weights to indicate 
present-day family spending habits, and re- 
visions of population weights, used for 
combining data for individual cities into 
combined averages, on the basis of the 1950 
census. 


The largest price increase between Jan- 
uary 29 and February 26 was for eggs, up 
contraseasonally 6.7 per cent, a jump that 
was laid partly to military purchases and 
higher meat prices. Prices of meat, poultry 
and fish went up 2.2 per cent over the 
month, with the rise slowing toward the 
end of the period. Lamb prices rose 4.3 
per cent, chickens 3.3, and pork, beef and 
veal, 2.0. Fish prices rose 0.9 per cent, 
as pink salmon (subject to control) in- 
creased 3.5 per cent and fresh and frozen 
fish rose 0.5. (Prices of fresh fish are free 
of controls, and those of frozen fish are not.) 


Fresh fruits and vegetables (uncontrolled) 
went up eight per cent during the first two 
weeks of February as freezing temperatures 
destroyed crops in growing areas and a 
railroad strike held up supplies. But in 
the last two weeks of the month, with more 
normal supplies, prices of fresh fruits and 
vegetables dropped five per cent. Canned 
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fruits and vegetables moved up 1.2 per cent, 
with almost all of the increase occurring 
during the first half of February. The 
largest increases were reported for canned 
tomatoes and peas, about three per cent. 
The dairy products group (controlled) rose 
fractionally over the month. Prices were 
higher for all such items except butter, 
which remained unchanged. g 


The largest increases from June 15, be- 
fore the Korean outbreak, to February 26 
were on eggs, 26.9 per cent; fats and oils, 
25.6 per cent; and dairy products, 16.4 per 
cent. Fresh fruits and vegetables was the 
only group that came down over this period, 
but it was a slight 0.3 per cent decline. 


Cities included in the survey were At- 
lanta, Boston, Chicago, Columbus, New 
‘York, Richmond, San Francisco and Wash- 
ington, D. C. 


What Sort of Man 


The University of Minnesota Industrial 
Relations Center has conducted a study by 
means of questionnaires sent to representa- 
tives of employees and employerseto get an 
idea of the kind of men, by age, salary and 
duties, who are in the work of industrial 
relations. Although the information ob- 
tained is relatively “dated,” because of the 
time necessary to accumulate such data— 
facts and figures are for January-March 
1948—it is still important and of interest 
because it shows comparisons. Changes 
that have occurred since then are likely to 
be unimportant as far as comparison of in- 
dustrial relations men is concerned. 


A total of 510 usable returns were re- 
ceived from 440 holders of fifteen different 
types of positions in industry and from 
seventy persons in four different types of 
union positions. Respondents represented 
125 firms and sixty-four unions. Below are 
selected positions in industry and unions 
with some of the data that was gathered by 
the Minnesota Center. 


Industrial Relations Director—The typ- 
ical holder of this position is forty-one years 
old, a college graduate, works forty-five 
hours a week and receives $8,800 a year. 
His hours are slightly longer, he has more 
education and he is older than the men in 
most of the positions surveyed. He has 
had his present position for less than three 
years, and his previous job was in industrial 
relations at the same or a lower level. The 
most common college major for this job 
is business administration. 
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Personnel Director.—The average per- 
sonnel director is forty-four years old, a 
college graduate, works forty-six hours a 
week and receives $8,750 a year. In com- 
parison with the industrial relations director, 
he averages three years older, but his me- 
dian salary and workweek are about the 
same. Sometimes he is also a vice presi- 
dent, reporting to the president or vice 
president, and considers vice president or 
industrial relations director as the most 
likely promotion. About half of the per- 
sonnel directors came to their jobs from 
other industrial relations positions. The 
most common college major for the half 
that went to college was business admin- 


. istration. 


Labor Relations Director.—The typical 
man in this job is thirty-seven years old, a 
college graduate, works forty-three hours 
a week and receives $7,560. Of the fifteen 
management jobs included in the whole 
Minnesota report, this group ranks fifth in 
salary and eighth in age. Most have had 
the job between one and three years and 
came from another industrial relations job. 
For the thirty-six per cent who reported 
going to college, the most common major 
fields were engineering, law and business 
administration. 


Union Editor.—A union editor, on the 
average, is forty-five years old, went to 
college for one year, works forty-two hours 
a week and receives an annual salary of 
$3,570. Of the four union positions re- 
ported on—union research director, union 
educational director, union director and 
union business agent—this is the lowest salary 
group. About half of this group were ap- 
pointed and half elected to office. They 
had the present job about three years on 
the average, and the previous job was either 
in nonunion newspaper or publicity work 
or in some union position. 


Union Business Agent.—The average man 
in this group is forty-four years old, had 
two years of high school education, works 
fifty-nine hours a week and is paid $4,200 a 
year. Compared with the other union po- 
sitions surveyed, they were the oldest, had 
the least formal education and worked by 
far the longest hours. Of the group ques- 
tioned, all but two, who were appointed by 
their executive boards, were elected by the 
general membership of their unions. On 
the average, they were on the present job 
five years, and six of them have been busi- 
ness agents for ten years. Most of them 
came up from the rank-and-file membership 
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THEN THEY WALKED OUT—Labor’s walkout on the Defense Mobilization Program 
was announced in February after a day-long session of the Labor Policy Committee in 
Washington. Pictured above at the meeting are James B. Carey, secretary-treasurer of 
the ClO; William Green, president of the AFL; Elmer Walker, secretary-treasurer of the 
International Association of Machinists; and Art Lyons, secretary-treasurer of the Rail- 


way Labor Executives Association. 





through a series of part-time jobs such as 
shop steward, chairman of grievance com- 
mittee and similar union offices. 


Labor and Air Force Contracts 


“Section XII—Labor” of the Air Force 
Procurement Procedures has been issued, 
the seventh in that set of regulations. Pre- 
viously, Air Force contract letting was 
covered by the Joint Procurement Regula- 
tions, which also had a section on labor. 
These new procedures that are being issued 
supersede the old regulations. The general 
provisions of the section include the following: 


In the handling of all problems arising 
out of the labor relations of contractors, 
Air Force representatives will maintain 
strict impartiality. The Commanding Gen- 
eral, Air Materiel Command, is authorized 
to remove necessary Air Force Materiel 
from strikebound plants when such action 
is mutually agreed to by both management 
and labor representatives concerned. 
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The Commanding General may commun- 
icate with local unions and offices of federal 
agencies as required, but must consult with 
Air Force headquarters before communi- 
cating with national labor organizations or 
with federal agencies outside the local zone. 


In the case of cost reimbursement type 
contracts, no attempt will be made to include 
a wage and salary approval clause. Pri- 
mary operational decisions as to allowable 
wage costs rest with the contracting officer. 
He will determine that wages and salaries 
are fair and reasonable before certifying 
reimbursement vouchers therefor. 


Premium rates (including overtime) will 
not be paid without the express approval of 
the Commanding General (Wright-Patter- 
son Air Force Base, Dayton, Ohio) or such 
person as he may designate. Suitable pro- 
visions wili be included in all cost reim- 
bursement type contracts and fixed price 
contracts containing price redetermination 
provisions to give this effect. 
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When state labor statutes or adminis- 
trative orders unduly restrict production of 
vital military supplies: 


The contractor will submit the initial 
request for relaxation of the laws or orders 
to the state official charged with the en- 
forcement of labor legislation in the state 
where the plant is located. If the request 
is denied, the Air Force procuring activity, 
if it considers the request valid, will sub- 
mit it to Air Force headquarters with rec- 
ommendations and a complete description 
of the circumstances. Such requests will be 
refused if the contractor has not already re- 
quested the proper state authorities for 
relaxation of the law; if such relaxation is 
clearly unnecessary to maintain production; 
or if the granting of the relaxation would 
result in a clearly excessive increase in 
hours of work, in an unreasonable curtail- 


wed 


ment of rest and lunch periods, or in an un- 
desirable impairment of working conditions. 


More Than Meets the Eye 


Statistics on the earnings of American 
workers are deceptively low. To get the 
true picture, according to an analysis by the 
National Industrial Conference Board, an 
average of about five per cent must be 
added to allow for social insurance and 
other side payments to labor by private 
employers. In 1950, wages and salaries in 
private industry totaled about $122 billion, and 
the supplements were estimated at $5.7 billion. 


Supplements paid in 1929 made up about 
one per cent of all wages and salaries, and 
by 1949 the figure rose to 4.4. This in- 
cluded federal old-age program, one per 
cent; unemployment insurance, 1.1 per cent; 
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WHILE WAITING FOR LABOR TO COME BACK—When the leaders of labor walked 
out, government heads of the defense agencies started right in on finding a common 
ground to get back together. Pictured are Michael V. DiSalle, Price Stabilizer; Charles 
E. Wilson, Defense Mobilization Director; and Eric Johnston, Economic Stabilizer. 
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PAYMENTS TO INDIVIDUALS UNDER THE SOCIAL SECURITY ACT 
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private pension and welfare funds, 1.7 per 
cent; and workmen’s compensation for 
other occupational injuries plus miscel- 
laneous labor income, 0.6 per cent. 


Payroll and earnings figures reported by 
state and federal governments exclude sup- 
plemental cost payments by employers but 
do include a number of other payments 
sometimes called “supplementary.” They 
are sick leave, holidays, vacations, standby 
time, rest periods, paid luneh time, jury 
duty time, voting time, authorized paid ab- 
sences, payments required under a guar- 
anteed workweek, portal-to-portal time, 
premiums for overtime, and bonuses and 
profit-sharing payments that are paid regu- 
larly each pay period. Employee contribu- 
tions to pension and welfare plans and to 
the federal old-age system come out of the 
reported earnings. 


Equality Bills in Canada 

Two bills read in the Ontario legislature 
would give women workers pay equal to 
that for men, and would insure against job 
discrimination for race. 

The Female Employees Fair Remunera- 
tion Act (Bill No. 120) would insure female 
employees the same pay as male employees 
where all the conditions of employment are 
the same for both sexes. It would not apply 
to collective bargaining agreements and 
written contracts made before March 1, 
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1951, but if such contract or agreement is 
still in force September 1, 1951, the bill 
would apply on that day and subsequently. 


The second bill, No. 121, is called the 
Fair Employment Practices Act, applying 
to trade union membership as well as to 
empldyment. 


$749 Million Social Security Paid 


The annual report of the Social Security 
Administration submitted in March to the 
President by Federal Security Adminis- 
trator Oscar R. Ewing showed that old-age 
and survivors insurance benefits were paid 
to almost 3,000,000 persons in the amount 
of $749 million during 1950. The report 
included an over-all summary of social 
security and presented recommendations for 
further improvements in the program. 


Federal grants to states for public assist- 
ance amounted to $1,092 million, which, 
together with funds provided by state and 
local governments, resulted in payments for 
old-age assistance in the amount’ of $1,438 
million; aid to dependent children, $520 
million; and aid to the blind, $42 million. 
The federal share of these payments was 
respectively 54.9 per cent, 43.7 per cent and 
43.0 per cent. Grants to states to strength- 
en maternal and child health services, serv- 
ices to crippled children and child welfare 
services totaled $22 million. 
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Operating federal credit unions grew in 
number from 4,058 with 1,628,399 members - 
at the end of 1948, to 4,495 with 1,819,606 


members a year later. 


to $316 million. 


Over the same 


period, assets increased from $258 million 





WHAT IS “WILLFUL” MISCONDUCT? 


(Recent decisions as to when a worker may be barred from unemployment 
benefits because he was fired for willful misconduct, as reported in 
CCH UNEMPLOYMENT INSURANCE REPORTS. ) 








The Conduct 


The Decision 


Ref. 





A bus driver kept forgetting to col- 
lect fares, but said it was not willful 
since he was not cheating, just ab- 
sent-minded. 


A drug store clerk violated company 
rules by failing to ring up a sale 
promptly and by leaving money on 
the cash register. 


Claiming his supervisor had called 
him a dirty name, a laborer struck 
his boss. 


On his way to work a man was ar- 
rested for drunken driving. 


After being warned not to do so 
again, a garage mechanic went to 
sleep while on duty. 


About to be assigned to a new job, 
a worker expressed dislike for the 
assignment. 


Not knowing it had been stolen, a 
man agreed to carry home a high 
chair in his car for another worker. 
When told, he refused to give the 
thief’s name. 


A man took home three pails and a 
pan which he had picked out of the 
company’s rubbish heap. 


A man who reported himself sick 
was found at home drunk on one 
day and in a tavern the next day. 


Two women got in a fist fight at 
work and both were fired. 


On a new job, a man said he was 
late the first day because of a mis- 
understanding; the second, because 
of parking difficulties; the third, be- 
cause of a toothache. 


A worker was fired when a feminine 
coworker complained that he had 
used indecent language to her. 





His indifference in the face of re- 
peated warnings made his behavior 
willful. 


The employer has the burden of 
proof of the willful nature of such 
conduct. She got benefits. 


Words don’t justify assault and bat- 
tery; the laborer was disqualified for 
benefits. 


If he had reached the office it would 
have been misconduct; since he didn’t, 
it was not connected with his work. 


This is willful misconduct. 


He had not actually refused to do 
his work, so it was not misconduct. 


The refusal was misconduct. 


There was a company rule against 
such actions; this is willful miscon- 
duct. 


He probably had a hangover, but 
didn’t get benefits. 


he 


Willful misconduct. 


He was disqualified for benefits for 
the five-week minimum period. 


Since there was evidence that the 
lady had encouraged such talk pre- 
viously, it’s. not misconduct. 


Pa. { 8273 


Mich. J 8316.06 
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Other Helpful, Informative CCH Magazines 


TAXES—tThe Tax Magazine 


* This magazine is published to promote sound 
thought in economic, legal and accounting 
principles related to all federal and state taxa- 
tion. . . . To this end it contains signed arti- 
cles on tax subjects of current interest, reports 
on pending tax legislation, court decisions and 
administrative rulings relating to tax laws, and 
other tax information, book reviews, etc. . . . 
The editorial policy is to allow frank discus- WF interne 

sion of tax issues. Subscription rate—$6 for crv te | 
12 monthly issues. Write for sample copy. 





Food Drug Cosmetic Law Journal 


*% Essentially, the purpose of the Journal is 
Food Drus Cosmetic I to stimulate and facilitate the exchange of 
en professional views in a highly specialized field 
of law. Each issue presents signed articles— 
by specialists, public officials, and other au- ; 
thorities—on legal problems involved in the 
preparation, packaging, labeling, storage, and 
distribution of foods, with respect to nutrition, ; 
health, and the general public welfare, in ad- 
dition to notes on legislative, administrative ' 
and judicial developments. Issued monthly; : 
subscription rate—$10 a year, including binder 
for year’s issues. Sample copy sent on request. 


a 





Insurance Law Journal 

%* Month after month, this helpful magazine - - 
presents timely articles on pertinent subjects aes 
of insurance law, digests of recent decisions, 

comments on pending legislation, rulings of MMAWICE ‘ . 
state commissioners and attorneys general, 4 

and other features reflecting the changing i 
scene of insurance law. The Journal is edited 
exclusively for insurance law men, by insur- 
ance law men. Emphasis is on the insurance 
law fields of Life, Health, and Accident, Fire 
and Casualty, Automobile, and Negligence. 
Issued monthly ; subscription rate—$10 a year, 
including a handsome binder for permanent 
filing of each monthly issue for a year. Send 
for a sample copy. 
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A LOOK BACK 
—to April 12, 1937 


rn 

Tue UNITED STATES Supreme 
Court had a big day on April 12, 1937, when, in 147 pages of 
decision (301 U. S. 1-147 (NLRB v. Jones & Laughlin Steel 
Corporation and following cases)), it decided five labor cases 
involving the right of the National Labor Relations Board to 
restrain antiunion practices by employers—and established the 
constitutionality of the National Labor Relations Act. 


Du RING the early years of the Roose- 
velt administration, United States labor policy went through 
a major transformation. This had been foreshadowed some- 
what by the enactment of the Norris-LaGuardia Anti-Injunc- 
tion Act in 1932; but the National Industrial Recovery Act, 
enacted at the beginning of the new administration, made the 
first of sweeping reforms by establishing the right of labor 
freely to organize and bargain collectively. 

It was soon evident, however, that the jabor provisions of 
this act were not elaborate enough, and that there was not 
sufficient machinery provided to enforce them. Work was 
begun on a new act to make effective Section 7 (a) of the NIRA 
(pertaining to these rights of labor). In May, 1935, the declara- 
tion of the unconstitutionality of the NIRA provided the 
impetus for the passage of this act; it went through Congress 
with little difficulty, despite strong opposition by industry and 
the press. Purporting “to diminish the causes of labor disputes 
burdening or obstructing interstate ... commerce,” it gave the 
unions stout support, forcefully declaring the right of labor to 
organize, unhindered in any way by management, and enumer- 
ating unfair employer practices and providing penalties. It 
established a new labor board with power to have its orders 
enforced by the courts. The act was immediately attacked as 
being unconstitutional—on the basis that it stretched the power 
of Congress over commerce to the point of absurdity—and was 
held unconstitutional, or partly so, by several lower courts. 


_ 

I OR A WILILE, it did not seem that 
labor had gained much from the government’s new liberalism. 
But on April 12, 1937, a five-to-four decision of the Supreme 
Court (in the Jones & Laughlin case) declared that the act did 
not impose standards arbitrarily on all industry, but only on 
“what may be deemed to burden or obstruct . . . commerce,” 
and held that the act “must be construed as contemplating the 
exercise of control within constitutional bounds.” “Acts which 
directly burden or obstruct interstate .. . commerce,” said the 
Court, “. . . are not rendered immune [from federal control | 
because they grow out of labor disputes”—and the National 
Labor Relations Act was here to stay. 





















































